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1. INTRODUCTION

1.1 Background Information

Erf 13628 Stellenbosch, hereafter referred to as the application site is situated within Stellenbosch in the Mostertsdrift
residential neighbourhood. The current owner has purchased the property from the previous owner in 2022. The previous
owner had applied to build a garage on the property on 18 February 2004 but was declined by the municipality. The previous
owner had the motor garage illegally built on the property, commencing on 26 May 2004 after the building plans were
approved on 8 April 2004, where a part of the garage went over the building line. In a letter dated 21 July 2004 (AANSOEK
VIR DIE OORSKRYDING VAN ‘N BOULYN OP ERF13628, STELLENBOSCH: AANSOEK VIR ‘N
STRYDIGHEIDSHEFFING) his motivation for building over the building line was as follows:

(1) As gevolg van die vorm van die pansteel eif is die uitlegbeplanning van die erf mees optimaal gedoen met
inagneming van die pansteel toegang om gemaklike toegang tot die motorhuis te verleen en 'n driepunt draai-area
voor die motorhuis te skep a.g.v die besonder lang pansteel. Ten einde ‘n gerieflike draaisirkel in the pas moes die
molorhuis noodwendig die munisipale syboulyn oorskry met 0.8 meter cor 'n lengte van 6 meter.

Thus, his motivation for developing over the building line was to ensure that when a vehicle enters the property it can turn
around comfortably through a three-point turn to exit the property again. Following this point he stated that he had written
permission from the neighbour on the common boundary line in favour of the development. He had the building plans
changed that the domestic quarters be kept within the building lines and only the garage extend over the building lines. In
order to legalise the garage, the municipality issued a R2 691.68 fine to the previous owner which was paid. It was
understood that by paying the fine, the garage was seen as legalised and approved by the municipality, however, the title
deed was never updated to indicate that, and the updated building plans were never formally approved by means of a

municipal stamp.

The current owner had a survey done of all existing buildings on site (please see attached Annexure D), and it seems that
the existing garage, a small portion of the existing swimming pool and the existing house projects slightly beyond the title
deed and zoning scheme building lines. This application therefore serves to regularize the existing buildings in terms of the

title deed restrictions and zoning scheme parameters.

1.2 Planning Brief

In light of the above, Arch Town Planners (Pty) Ltd has been appointed by the owner of the application site to prepare and
submit the required application to the Stellenbosch Municipality to allow for the suspension of title deed restrictions from
Title Deed T37352/22 of Erf 13628 Stellenbosch and for a permanent departure to allow for the building line encroachment
in terms of the zoning scheme. Refer to Annexure A for the application form.

The power of attorney is attached to this report as Annexure B.
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1.3

Applications to Stellenbosch Municipality

Arch Town Planners (Pty) Ltd hereby officially submits an application in terms of Sections 15 (b) (f) and (g) the Stellenbosch
Municipality Land Use By-Law, 2023 (hereafter referred to as ‘the By-Law’) to allow for the following on Erf 13628

Stellenbosch:

Application in terms of section 15(2) (f) of the Stellenbosch Municipality By-Law on Municipal Land Use Planning,
2023 to suspend the following restrictive title deed condition on Erf 13628, Stellenbosch to permit dwelling house
to be 1.940m and 1.890 from the eastern common. boundary (lateral) and outbuilding to be 0.89m and 2.050 from
the western common boundary (lateral), and 2.040m from the southern common boundary in lieu of 2.286m.

Application in terms of section 15(2)(f) of the Stellenbosch Municipality By-Law on Municipal Land Use Planning,
2023 to suspend the restrictive title deed condition on Erf 13628, Stellenbosch to permit outbuilding (stoep) to have

a flat roof instead of a pitch roof.

Application in terms of section 15(2)(b) of the Stellenbosch Municipality By-Law on Municipal Land Use Planning.
2023 for permanent departure to allow the relaxation of the 2.5m common building line to permit the domestic staff
quarter to be 2.05m and 0.89m from the western common boundary, 1.94m and 1.89m from the eastern common
boundary. 2.04m and 2.49m from the southern common boundary on Erf 13628, Stellenbosch.

Application in terms of section 15(2)(g) of the Stellenbosch Municipality By-Law on Municipal Land Use Planning,

iv.
2023 for additional use (technical approval) to allow an existing domestic staff quarter to be used for home lodging
purposes on Erf 13628. Stellenbosch.
2. PROPERTY DESCRIPTION
21 Ownership Details and Title Deed
Property Details Ownership Erf Size Title Deed Restrictive Title Deed
Conditions
Erf 13628, R D Burgess 742m? T37352/22 Clause A(ll) (c) (i)

Stellenbosch

Table 1 Property Details

Please refer to Annexure C for a copy of the Title Deed. The following conditions places restrictions on the building

lines. Please refer to the attached Conveyancer Certificate in Annexure E.

(A) (I1) (c) That no building or structure or any portion thereof except boundary walls and fences, shall be erected
nearer than 20 feet (6.096m) to the street line which forms a boundary of this erf. No such building or structure
shall be situated within 7 ' feet (2.286m) of the lateral boundary common to any adjoining erf and the

rear boundary of this erf.

Though the existing garage structure complies with the prescribed building fines in the zoning scheme, the existing

garage, a small section of the swimming pool and the existing house is in contravention of this title deed restriction.

5
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(A) (1D (i) The roofs of all buildings on this erf must be uniform in regard to material and style; flat roofs for
outside buildings and garages etc, will be permitted only if the main building also has a flat roof.

As can be seen on the elevation building plan, there is a stoep and pergola with a flat roof. The title deed restrictions
regarding flat roofs also need to be suspended in order for it to be in support of the approved building plans and to
regularize the existing development.

2.2 Locality

Erf 13628 Stellenbosch, hereafter referred to as the application site is situated within Stellenbosch in the Mostertsdrift

residential neighbourhood. Please refer to Figures 1 and 2 below for the locality plans.

Figure 1: Locality Plan - Erf 13628, Stellenbosch

6 Erf 13628 Stellenbosch, 111A Jonkershoekweg AfRA\
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Figure 2: The Application Site — Erf 13628 Stellenbosch

2.3 Physical characteristics, existing and surrounding land uses

The application site is a total of 742 m? in extent and currently has a double storey residential building on site, double garage
and domestic quarters. The property is surrounded by other residential houses. There are no servitudes registered on this

property.

Jlonkershon g, ay

Figure 3: Aerial Photo of the Application Site and Surrounding Erven
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2.4 Current Land Use and Zoning

The application site is zoned Conventional Residential with the following applicable Building Development Parameters:

Area of land unit Street boundary | Common boundarybuilding lines Coverage Height
building lines {m) | {m)

Up to 250m? 2m 1m (See (2(e) below) 70% 2 storeys

251m? to 500m? 3m 1m The greater of 2 storeys
175m? or 60%

501m? to 1 500m? am 2.5m (See {2(c) below) The greater of 2 storeys
300m? or 50%

Greater than 1 500m? Am 2.5m (See (2(c) below) The greater of 2 storeys
750m?2 or 40%

Table 2: Conventional Residential Zone Building Development Parameters

Table 3, below, is a summary of the applicable building development parameters pertaining to this site.

Compliance/ Application

Land Use Parameters Conventional Residential Zone Development (Erf 13628) Required

Street Boundary 4m 4m Complies

1.89m (eastern boundary)

2.5m Departure

Common Boundary 2m (southern boundary)

Max Coverage 50% 31% Complies

Complies

2 storeys

Max Height 2 Storeys

Table 3 Compliance with Development Parameters

3. PROPOSED DEVELOPMENT
This section should be read with the Survey As Built Drawings, attached as Annexure D.

It is important to note that this application does not include any new development. It is purely to regularize the existing
buildings in terms of the Title Deed and Zoning Scheme restrictions, as explained in Section 1 above.

The previous owner has built a garage over the building line restriction as prescribed in the title deed. Though he had the
neighbour’s consent, (please see Annexure F) the municipality did not approve the removal of the title deed restriction. In
contravention of the municipality’s decision, the then owner went ahead and built the garage for reasons motivated in his
letter (attached as Annexure G). He then applied for a fine and motivated for the encroachment (attached as Annexure
G). The municipality approved the payment of the fine therefore accepting the building line encroachment of the garage
(attached as Annexure H). Please see Annexure | for proof of payment of the fine. Though the fine has been paid he never
received formal approval for the suspension of the title deed condition. This condition therefore still stands.

The current owner only recently realised that the building plans for the existing buildings were never formally approved. He
then submitted as-built plans for approval which was refused as it is in contravention of the title deed restriction.
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As mentioned above, the current landowner appointed a land surveyor (Friedlaender, Burger, & Volkmann) to do a survey
of all existing building. Please see Annexure D. The survey found that the house also slightly projects over the title deed
building lines. The building plans for the house was approved (please see attached Annexure J), however, the title deed
has not been amended to allow for this slight projection. This application therefore serves to regularize the existing buildings
by applying for a suspension of the building line in terms of the Title Deed and Zoning Scheme.

As per the As-Built-Plan, shown in figure 4 blow, the section coloured in green indicates the portion of the garage which
extends beyond the building line of the titile deed. Please note that the image figure below has the correct set-back lines in

yellow. It is merely a draft version of the final as-built plans.
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Figure 4: As-Built Plan

As set out in the Stellenbosch Municipal Zoning Scheme By-Law (2019) Section (55) (1), the common boundary building
lines applicable to the application site (falling in the category of 501m? to 1500m?) is 2.5m and (55} (2) (c) should be seen.
Section (55) (2) (b) and (c) states the following:

(b) “garages and carports are permitted 0 meters from the common boundary provided that the wall on the
common boundary is no higher than one storey, the height of the entire garage may not exceed one storey and no
stormwater may be discharged directly from the building roof onto the neighbouring property other than the adjacent

public or private road.”
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The garage (being 0.89m) from the common boundary parameter therefore complies with the zoning scheme parameters

but contravenes the title deed.

(c) “the common boundary building lines for buildings and structures on the ground floor shall be deemed fo be
automatically relaxed if the neighbouring owner of the land unit or land units of the shared abutting common
boundary grants permission in writing by signing both the relaxation form as prescribed by the Municipality and the
accompanying building plan. Such relaxation may not be closer than 1 meter from the common boundary. If the
proponent is unable to obtain the neighbour’s written permission for any reason whatsoever, an application for
departure may be duly submitted to and considered by the Municipality.”

The neighbour’s written permission was obtained as can be seen in Annexure F.

Based on the recent survey done, it was noted that there is a slight building line discrepancy regarding the house and
swimming pool when compared to the previous approved building plans. The relaxation in this case is 1.89m (on the eastern
common boundary) and 2.04m (on the southern common boundary) regarding the house. The pool only slightly projects

over the building lines.

Furthermore, it has been noted that the patio has a flat roof which is in contravention of a title deed clause:
(A) (Il) (i) The roofs of all buildings on this erf must be uniform in regard to material and style; flat roofs for
outside buildings and garages etc, will be permitted only if the main building also has a flat roof.

This title deed restriction regarding flat roofs also needs to be suspended in order for it to be in support of the approved

building plans and to regularize the existing development.

The current owner would also like for the existing domestic quarters on the property to be used as a home lodging.

10 Erf 13628 Stellenbosch, 111A Jonkershoekweg @



4. MOTIVATION

As set out in Section 33 (4) and 65(1) of the By-law, certain criteria need be met in consideration of an application by the
decision-making authorities. In line with this section, Table 3, below, sets out the criteria and assesses the application

accordingly:

ection 33(4) Criteria Assessment of Proposal

(a) the financial or other value of |It is argued that if these conditions are removed, the owner will have no title deed
the rights in terms of the restrictions on the property that he purchased.

restrictive condition enjoyed
by a person or entity,
irrespective of whether these
rights are personal or vest in
the person as the owner of a
dominant tenement;

(b) the personal benefits which  [The restrictive conditions aimed to protect the neighbourhood from development over
accrue to the holder of rights tthe building lines. The suspension of this title deed restrictions will assist and benefit the|

in terms of the restrictive icurrent owner to have approved building plans for his property

condition;

(c) the personal benefits which  [The suspension of the restrictive conditions of the title deed will allow the owner to hav
will accrue to the person approved building plans for his property. This will ensure that the owner complies with
seeking the removal, legislation.

suspension or amendment of
the restrictive condition if it is
amended, suspended or
removed;

(d) the social benefit of the The are no social benefits for the restrictive conditions remaining as the neighbour has|

restrictive condition remaining |provided written approval.
in place in its existing form;
e) the social benefit of the By removing these conditions, the owner of the property will have approved building

removal, suspension or plans and will not be in contravention of his title deed. The previous owner's motivation
amendment of the restrictive [for developing over the building line was to ensure that when a vehicle enters thel
condition; property it can turn around comfortably to exit the property again. Following this point
he stated that he had written permission from the neighbour on the common boundary|

line in favour of the development.

(i whether the removal, The removal of these rights will not remove the rights of the beneficiary.
suspension or amendment of
the restrictive condition will
completely remove all rights
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enjoyed by the beneficiary or
only some of those rights.
Section 65(1) Criteria Assessment of Proposal

. Application submitted in The application is submitted in terms of Sections 15 (f) of the By-law.

terms of the By-law.

b. Procedure followed in All relevant and required documentation are attached to this application and

processing the application.  motivation.

c. Desirability of land use The application for the removal of restrictive title deed conditions is considered
desirable. The reasons for the desirability of the application may be summarised as
follows:

- The current owner has purchased this property without being aware that there|
is no formal approval for the building line encroachment of the garage building.
The current zoning scheme approves this building however his title deed
restricts it. The suspension of the title deed restriction is therefore desirable.

d. Comment in response to The application to be advertised in accordance with the Stellenbosch Municipality’s|

public participation. requirements.

e. Applicants’ response to To be submitted as part of the Portfolio of Evidence upon conclusion of the Public

comments received. Participation Process.

f. Investigations in terms of Not Applicable.

other laws.

g. Written assessment by To be done by the Stellenbosch Municipality.

planner.

h. The impact of the None

proposed land

development on

engineering services.

The integrated N/A
development plan,

including the municipal

spatial development

framework

i. The integrated In line with this applicable plan and framework

development plan of the
district municipality,
including its spatial
development framework,
where applicable.

k. The applicable local spatial  |In line with this applicable plan and framework

development frameworks
12 Erf 13628 Stellenbosch, 111A Jonkershoekweg 44NN
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adopted by the

Municipality.
The applicable structure N/A
plans.
. The applicable policies of Aligned
the Municipality that guide
decision-making.
The provincial spatial N/A
development framework.
Regional and spatial N/A
development frameworks.
National policies, norms N/A
and criteria.
Section 42 of the Spatial The application is considerate towards the requirement and provisions of Section 42 of

Planning and Land Use
Management Act.

the Spatial Planning and Land Use Management Act.

The principles referred to
in Chapter VI of the Land
Use Planning Act.

[Spatial Justice: Aligned.
Spatial Sustainability: Aligned.

Efficiency: Aligned. This application entails the formal approval of existing

development.

Good Administration: The approval of this application will be in the best interest of the

Stellenbosch Municipality.

Spatial Resilience: Through the approval of this application, there will be no negative
impact on the surrounding area; nor would there be any additional risk to the resilience]

of human residents in the area.

The applicable provisions
of the zoning scheme.

As discussed, the proposal is in line with the provisions of the Zoning Scheme

Any restrictive condition N/A
applicable to the land

concerned.

The impact of the None

proposed land
development on any
heritage resources as
defined in the National
Heritage Resources Act,
1999 (Act 25 of 1999).

Table 4 Assessment in terms of Stellenbosch Zoning Scheme Municipal By-Law

1N
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5.

CONCLUSION

The approval of this application is argued to be favourable, considering the nature of this application, the applicable policies
and frameworks of the Stellenbosch' Municipality and the legislation in terms of land use regulation. It is therefore
respectfully requested that the following applications be considered for approval:

Application to allow for the following on Erf 13628 Stellenbosch:

Application in terms of section 15(2) (f) of the Stellenbosch Municipality By-Law on Municipal Land Use Planning,
2023 to suspend the following restrictive title deed condition on Erf 13628, Stellenbosch to permit dwelling house
to be 1.940m and 1.890 from the eastern common. boundary (lateral) and outbuilding to be 0.89m and 2.050 from

the western common boundary (lateral), and 2.040m from the southern common boundary in lieu of 2.286m.

Application in terms of section 15(2)(f) of the Stellenbosch Municipality By-Law on Municipal Land Use Planning,
2023 to suspend the restrictive title deed condition on Erf 13628, Stellenbosch to permit outbuilding (stoep) to have

a flat roof instead of a pitch roof.

Application in terms of section 15(2)(b) of the Stellenbosch Municipality By-Law on Municipal Land Use Planning.
2023 for permanent departure to allow the relaxation of the 2.5m common building line to permit the domestic staff
quarter to be 2.05m and 0.89m from the western common boundary, 1.94m and 1.89m from the eastern common
boundary. 2.04m and 2.49m from the southern common boundary on Erf 13628, Stellenbosch.

Application in terms of section 15(2)(g) of the Stellenbosch Municipality By-Law on Municipal Land Use Planning,
2023 for additional use (technical approval) to allow an existing domestic staff quarter to be used for home lodging

purposes on Erf 13628. Stellenbosch.

Report compiled by: Carlien Coetzee

Report reviewed by:
Marike Bolz (Director)

=

for Arch Town Planners (Pty) Ltd
April 2024
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