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CONSIDERATION OF ITEMS BY THE EXECUTIVE MAYOR:
[ALD G VAN DEVENTER]

5.1

PROPOSED LEASE AGREEMENT: ERF 4163 (7 CHURCH STREET),
STELLENBOSCH: LE GRAND DOMAINE

Collaborator No:

IDP KPA Ref No: Good Governance

Meeting Date: 30 August 2023

1. SUBJECT: PROPOSED LEASE AGREEMENT: ERF 4163 (7 CHURCH STREET),
STELLENBOSCH: LE GRAND DOMAINE

2. PURPOSE
To consider an application from Le Grand Domaine, to enter into a Lease Agreement
with Stellenbosch Municipality, in terms of where they would be able to use a portion
of Council-owned property for outdoor dining purposes.

3. DELEGATED AUTHORITY
In terms of the approved System of Delegations the Executive Mayor, in consultation
with the Executive Mayoral Committee, has the delegated Authority to consider
applications for Lease Agreements, up to a contract value not exceeding R5M and
not exceeding a period of 10 years. The Municipal Manager has a delegation to
approve lease agreements of up to 3 years.

4. EXECUTIVE SUMMARY

An application to use a portion of the street reserve for Outdoor Dining purposes has been
received from the owner of Le Grand Domaine trading from erf 4163, Stellenbosch. The
current area being used is not in line with the provisions /requirements of the Outdoor
Dining Policy and is currently not supported by the Engineering Department. There is not
sufficient walkway left for the public in that the seating does not provide a 1.5m area for
sidewalk users. Under 6.2.1 are photographs of the current area being used by the
establishment. These photographs have been taken by property management because
we received no information from the applicant, and we wanted to put the decision makers
in a position to have an idea of the current situation. The applicant does not have a current
lease agreement or previous encroachment agreement with the municipality and is
therefore currently not paying any rent. We served the applicant with a letter requesting
that they apply for the outdoor dining lease to ensure compliance.

They have not specified a requested time for the lease and the area they are interested in
and currently using is 26m. They have also failed to file a diagram with the application
indicating the area, furniture to be used and how the area of 1.5m will be left open for
pedestrian use. Some of information on current use is evident from the photographs.

The application is not supported by the department as it does not comply with the
criteria especially the 1,5m unobstructed pedestrian use area and there is still
outstanding information that they have not supplied. It is clear from the photographs
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6.1

6.1.1

6.2

6.2.1.

that the current area is not in line with the 1.5m requested in terms of the requirements
set by National guidelines for non motorised transport.

RECOMMENDATION

For Consideration.

DISCUSSION / CONTENT

Background

Application for encroachment

An application was received from Le Grand Domaine to enter into a lease agreement
with Stellenbosch Municipality in terms whereof they would be able to use a portion
of Council-owned property for outdoor dining purposes. A copy of the application is
attached as APPENDIX 1. The extent of the proposed leased area is approximately
26m2.

DISCUSSION

Locality and context

Erf 4163, Stellenbosch is located at the 7 Church Street, Shop 1, Oude Bank,

Stellenbosch, as shown on Fig 1.and Fig 2, below as well as photographs of how
area is currently used under Figure 3.

In their application there is no indication of the area to be left open for pedestrians. It
is clear from the photographs that the current area is not in line with the 1.5m
requested in terms of the requirements set by National guidelines for non motorised
transport.
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Fig 1. Location and context
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LEGRAND
DOMAINE
ENOTECA

Fig 3.
6.2.2

6.2.2.1

Current area used for outdoor dining

Legal requirements
Municipal Asset Transfer Regulations

In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering
an application for an approval of a right to use municipal property, the following needs
to be taken into account, inter alia-:

a) whether the capital asset may be required for the municipality’s own use during
the period for which the right is to be granted;

b) the extent to which any compensation to be received for the right, together with
the estimated value of improvements or enhancements to the asset, will result in a
significant financial benefit to the municipality;
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6.2.2.2

6.2.2.3

6.2.2.4

c)the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;

d)Any comments received from the local community, and

e) compliance with the legislative regime applicable to the proposed granting of the
right.

Stellenbosch By-Law on Roads and Streets

In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, no person
may, without prior written permission of the Municipality, cause an
encroachment on a street, sidewalk or road reserve forming part thereof.

Property Management policy

Section 9 2.2 deals with deviations from the competitive process, and reads as
follows:

The Municipal Council may dispense with the competitive processes established
in this policy and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an
unsolicited application, but only in the following circumstances, and only after having
advertised Council’'s intention so to act. Should any objections be received as a
consequence of such a notice, such objections first be considered before a final
decision is taken to dispense with the competitive process established in this policy.
However, should any objections, be received from potential, competitive bidders,
then a public competitive process must be followed. The advertisement referred to
above should also be served on adjoining landowners, where the Municipal Manager
is of the opinion that such transaction may have a detrimental effect on such adjoining
landowner(s):

(h)where encroachment applications are received from adjoining owners, including
applications for outdoor dining permits, subject to approved tariff structure.

Outdoor Dining Policy

6.2.2.4.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.4.2 Suitable Locations

Outdoor cafes, restaurants and traders may apply for encroachment where local
conditions are favorable for their operation, including areas of Council e.g. road
reserves, sidewalks, Public Open Spaces. All applications in locations of a high
pedestrian usage, e.g. a retail center, will be required to take pedestrian needs into
consideration.
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6.2.2.4.3 Assessment Criteria

The most important local conditions to be considered when an application for
encroachment of the road reserve area is received will be those issues pertaining to
pedestrian (including pedestrians who are using wheelchairs, baby prams or are
visually impaired) and vehicular circulation, convenience and safety of patrons and
the general public, existing streetscape elements and residential amenity.

The ground surface must be sufficiently level to support a proper layout and safe use.
6.2.2.4.4 Layout

The style, layout and orientation of furniture should be chosen according to the extent
and shape of the available space of the encroachment area.

The size of an outdoor cafe or placement of any object on the sidewalk will depend
on the width of the sidewalk.

6.2.2.4.5 Defined Area

The applicant will be required to define the area with appropriate markers. (i.e a single
galvanized steel nail inserted in between the pavers, or a paint spot no larger than
5cm in diameter placed at the corners of the defined area in a semi- permanent paint)
to the satisfaction of Council.

6.2.2.4.6 Leased Conditions

The applicant must comply with the conditions set out in the lease agreement and
this policy. These conditions would also generally require that the local
environmental factors be reviewed annually and adjustments to the lease agreement
may be required.

If the lease agreement that is entered into is seen as not providing long term rights,
there is no need to advertise the proposed agreement for public input/comments or
objections. Should the municipality receive any complaints the lease agreement may
be terminated due to the objections.

6.3.1 Financial Implications

In terms of the current, approved tariff structure for outdoor dining lease agreements
a monthly fee of R 3900.00 (incl. of VAT) is applicable and an escalation of 6% is
recommended.

6.3.2 Legal Implications

The legal implications are discussed under 6.2.2 above. As the proposed term of the lease
agreement is three (3) years and when the value of the lease and property is taken into
account the asset transfer regulations are not applicable as it is not seen as long-term
rights on council property that are being given.



Page 10

AGENDA SPECIAL MAYORAL COMMITTEE MEETING 2023-08-30

6.4

6.6

6.7

6.8

6.8.1

Staff Implications

No additional staff implications.

Previous / Relevant Council Resolutions

SPECIAL COUNCIL MEETING: 2022-06-22: ITEM 9.2.5 RESOLVED (nem con)
(@) That council takes note of the intended communication to the public;

(b) That council takes note that all restaurants and businesses will be given notice to
apply/re-apply for a lease to use council property for outdoor dining purposes; and

(c) That the approval of the leases of three (3) years and less be delegated to the
Municipal Manager for approval.

Risk Implications

The application does not comply with Council’s criteria.
Comments from Senior Management

Director: Infrastructure Services

If approved the Municipality set the following conditions:

e The Municipality concludes an agreement with the applicant, detailing the
conditions of approval.

e Leased area is zoned as road reserve and cannot be enclosed - to exclude the
public, the municipality or other services provider from accessing the area.

e No deck must be erected without the prior written consent of the municipality,
including the engineering department, building department and property
management department.

e Council is indemnified against all possible 3" party claims.

e The municipality or other public service provider must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services with-in the
encroached area.

e For emergency works the applicant will be required to remove the tables and
seating and all other objects immediately for the municipality or other public
service provider to gain access.

e The municipality reserves the right to end the lease agreement when the need
arises, i.e. when the encroached space is required for municipal or other public
services purposes.

e Areas outside of the leased area must remain free from any obstruction to
pedestrian movements.

¢ Note current area takes up whole sidewalk, and needs to be reduced, to allow for
unobstructed pedestrian movements a keep clear with of 1.5m is required.

e The application as submitted showing current area used, is not supported.
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6.8.2

Director: Planning and Economic Development

The Directorate: Planning and Economic Development would in principle not be opposed
to the Municipality entering into a lease agreement with the applicant if the applicant
adheres to the prescripts of the Stellenbosch Municipality Roads and Street Bylaw, 2021
as promulgated in the Provincial Gazette no. 8436 dated 28 May 2021; the Stellenbosch
Municipality Integrated Zoning Scheme Bylaw, 2015; the Stellenbosch Municipality
Outdoor Dining Policy; and the Stellenbosch Municipality Universal Access Policy.

However, in terms of the contents of the current application and the current operations of
La Grand Domain, this Directorate cannot support the application as the application is not
in adherence to the Stellenbosch Municipality Roads and Street Bylaw, 2021; the
Stellenbosch Municipality Integrated Zoning Scheme Bylaw, 2015; the Stellenbosch
Municipality Outdoor Dining Policy; and the Stellenbosch Municipality Universal Access
Policy.

The Stellenbosch Municipality Roads and Street Bylaw, 2021 as promulgated in the
Provincial Gazette no. 8436 dated 28 May 2021, defines “sidewalk” “means that portion of
a street between the outer boundary of the roadway and the boundary lines of adjacent
properties or buildings which is intended for the use of pedestrians, pedal cyclists and any
other category of vehicles as may be determined by the Municipality in accordance with
section 42(1);"

The definition clearly stipulates that the use of sidewalk is intended for pedestrians, pedal
cyclists and any other vehicle. The use of sidewalks as part of the commercial activities of
outdoor cafes and restaurants is a form of activity on the street that should improve the
quality of public places and urban life. This use must however not be at the cost of overall
safety of road users as intended in terms of the above bylaw.

The proposal of La Grand Domain includes pictures of the existing orientation of tables,
chairs and benches which clearly indicates that the minimum 1,5m of the pedestrian zone
directly along the kerb line as noted in Section 3.3.2 of the Stellenbosch Municipality Policy
on Outdoor Dining, Trading and the Use of Public Places for Commercial Ventures and
Display is not being adhered to. It is clear from the photos accompanying the application
that the pedestrian zone is located in the centre, with chairs and benches on either side of
the kerb. This is not safe for both the potential patrons, as well as for pedestrians, pedal
cyclists and any other category of vehicle, which include wheelchairs, etc. The tables
located on the kerb line causes obstruction when persons attempt to leave or enter their
vehicles, as it would be difficult for doors to be opened. It is also noted that when using
the bench as a scalable marker, the bench width would be 60cm which is a standard. This
means the gap between the two (2) benches is less than 1,2m. The benches also would
require to be moved out more should patrons have to use it. It is thus evident that the
space is not sufficient to accommodate the intended use of the sidewalk as stipulated in
the bylaw, and also the proposal as indicated in the photos.

It should be noted that currently the Final Draft Outdoor Dining and Events Overlay Zone,
is undergoing a public participation process, of which the closing date for comments is 02
September 2023. In the absence of this overlay zone a suitable land use application must
be submitted to evaluate the intended land usage, as the current and proposed land use
is not in accordance with the applicable zoning.
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6.8.3 Chief Financial Officer

Received no feedback.

6.8.4 Director: Community Services

Received no feedback.

6.8.5 Municipal Manager

Not supported as not in line with requirements

ANNEXURES: 1. Application

FOR FURTHER DETAILS CONTACT:

NAME

Annalene de Beer

POsSITION

Director: Corporate Services

DIRECTORATE

CORPORATE SERVICES

CONTACT
NUMBERS

021-8088073

E-MAIL ADDRESS

Annalene.debeer@stellenbosch.gov.za

REPORT DATE

2023-06-01
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Page 13

ANNEXURE 1



Page 14

4 STELLENBOSCH

STELLENBOSCH e PNIEL ¢« FRANSCHHOEK

% MUNICIPALITY ¢« UMASIPALA ¢« MUNISIPALITEIT

APPLICATION FOR LEASE OF MUNICIPAL LAND
APPLICATION FORM

APPLICANT’S DETAILS
Name : Paul De Villiers

Physical address: 7 Church Street
Oude Bank, Shop 1
Le Grand Domaine Enoteca

Postal code:7600

Mailing address: Same as above

Postal code:..........c.ooiiiiiii.
E-mail address: manager@legranddomaine.co.za
Telephone: 021 300 3279
Cell phone: 0712505814

PROPERTY DETAILS OF APPLICANT

Erf/farm number : ERF 4163

Suburb: Stellenbosch Central
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Town: Stellenbosch
C: PROPERTY DETAILS OF LEASE AREA

Erf/ffarm number : ERF 4163

Suburb: Stellenbosch Central
Town: Stellenbosch

Area of encroachment: 26,1m?

* To be supplemented with a sketch-plan with dimension in m?

D: TYPE OF APPLICATION:

Please mark the appropriate block

For commercial purposes, other than for parking X

For commercial parking purposes,

For residential parking purposes

For non-commercial purposes (such as garden purposes, gates,ect)

For projecting structures onto street reserves

For projecting structures onto other council-owned land

Other: please provide description:

Brief description of application:  Outdoor Seating for guests visiting the Le
Grand Domaine Enoteca Restaurant

Motivation: Stellenbosch is a town where people love enjoying food and drinks
on the pavement culture created in the Hub of Stellenbosch. We would like to keep up
with the experience by offering guests outdoor seating to enjoy the scenery that
Stellenbosch has to offer.

E: LIST OF ATTACHEMENTS AND SUPPORTING DOCUMENTS

Please mark the appropriate box
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Special Power of Attorney, where Applicant is not the owner

Diagram of proposed area of the lease area

Letters of consent (affected neighbours)

Application fee (non-refundable)

| hereby certify that the information supplied in this application form is correct
and that | am property authorized to m@ke this application.
{

%. W ............. Date: .. 23 Feb 2023

Applicant’s signature: ......./ /UMY oo, Date: .. 525825050

Full name: Paul De Wet De Villiers


Paul De Villiers
23 Feb 2023
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FOR OFFICIAL USE

* The application was consideredon ............................. o) 2
* The application was

APPROVED NOT APPROVED

Conditions (If @NY): oo

*If approved

Encroachment fee paid

Lease Agreement signed

Agreement/Permit processed on Contract Management System
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5.2

PROPOSED LEASE AGREEMENT: ERF 13830, 111 DORP STREET,
STELLENBOSCH: JACK’S BAGELS

Collaborator No:
IDP KPA Ref No: Good Governance
Meeting Date: 30 August 2023

1.

SUBJECT: PROPOSED LEASE AGREEMENT: ERF 13830, 111 DORP STREET,
STELLENBOSCH: JACK’S BAGELS

PURPOSE

To consider an application from Jacks Bagels, to enter into a Lease Agreement with
Stellenbosch Municipality, in terms whereof they would be able to use a portion of
Council-owned property for outdoor dining purposes.

DELEGATED AUTHORITY

In terms of the approved System of Delegations the Executive Mayor, in consultation
with the Executive Mayoral Committee, has the delegated Authority to consider
applications for Lease Agreements, up to a contract value not exceeding R5M and not
exceeding a period of 10 years. The Municipal manager may approve lease
agreements of three (3) years and less.

EXECUTIVE SUMMARY

An application to use a portion of the street reserve for Outdoor Dining purposes has been
received from the owner of Jacks Bagels trading from erf 13830, Stellenbosch. The
application is in line with the council resolution setting out the requirements for the
application and is supported by the Engineering Department. Under 6.2.1 are photos
showing how area is currently being used. These photos were taken by Property
administration as the applicant did not submit any information apart from what is attached
as appendices.

The applicant does not currently have any lease agreement or previous encroachment
agreement with the municipality and is paying rent for current use. We served the applicant
with a letter requesting that they apply for the outdoor dining lease to ensure compliance.

They have not specified a requested time for the lease and the area they are interested in
is 15 m2 according to our measurement despite their application indicating 10 m2. They have
however not made it clear on their draft plan of what furniture will be used and how the
area will be demarcated or where the 1,5 m will be left open for pedestrian use.

For the reasons indicated in the item the application is not supported in the current
form.

RECOMMENDATION

For consideration.
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6.

DISCUSSION / CONTENT

6.1.1 Application for lease

6.2

An application was received from Jacks Bagels to enter into an agreement with
Stellenbosch Municipality in terms whereof they would be able to use a portion of
Council-owned property for outdoor dining purposes. A copy of the application is
attached as APPENDIX 1, with drawings of the proposed lay-out attached as
APPENDIX 2. The extent of the leased area is approximately 15m2.

DISCUSSION.

6.2.1. Locality and context

Erf 13830, Stellenbosch is located at the 111 Dorp Street, Stellenbosch, as shown on
Fig 1.and Fig 2, below as well as photographs of how area is currently used under Fig
3.

In their application (APPENDIX 2) they inidcate that an area of 2,5 meters next to the
pavement will be kept open for pedestrian use, but it is not in line with the current use.
National guideline for non motorised transport requires unhindred acces of 1,5 m.

Fig 1. Location and context
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Current area used for outdoor dining
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6.2.2

Legal requirements

6.2.2.1 Municipal Asset Transfer Regulations

6.2.2.2

In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering
an application for an approval of a right to use municipal property, the following needs
to be taken into account, inter alia-:

a) whether the capital asset may be required for the municipality’s own use during
the period for which the right is to be granted;

b) the extent to which any compensation to be received for the right, together with
the estimated value of improvements or enhancements to the asset, will result in a
significant financial benefit to the municipality;

c)the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;

d)Any comments received from the local community, and

e) compliance with the legislative regime applicable to the proposed granting of the
right.

Stellenbosch By-Law on Roads and Streets
In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, no person

may, cause an encroachment on a street, sidewalk or road reserve forming part
thereof, other than in accordance with conditions prescribed by the municipality.

6.2.2.3 Property Management policy

Section 9 2.2 deals with deviations from the competitive process, and reads as
follows:

The Municipal Council may dispense with the competitive processes established
in this policy and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an
unsolicited application, but only in the following circumstances, and only after having
advertised Council’'s intention so to act. Should any objections be received as a
consequence of such a notice, such objections first be considered before a final
decision is taken to dispense with the competitive process established in this policy.
However, should any objections, be received from potential, competitive bidders,
then a public competitive process must be followed. The advertisement referred to
above should also be served on adjoining landowners, where the Municipal Manager
is of the opinion that such transaction may have a detrimental effect on such adjoining
land owner(s):

(h) where encroachment applications are received from adjoining owners,
including applications for outdoor dining permits, subject to approved tariff
structure.
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6.2.2.3 Outdoor Dining Policy

6.2.2.3.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.3.2 Suitable Locations

Outdoor cafes, restaurants and traders may apply for encroachment where local
conditions are favorable for their operation, including areas of Council e.g. road
reserves, sidewalks, Public Open Spaces. All applications in locations of a high
pedestrian usage, e.g. a retail center, will be required to take pedestrian needs into
consideration.

6.2.2.3.3 Assessment Criteria

The most important local conditions to be considered when an application for the
use of the road reserve area for outdoor dining purposes is received will be those
issues pertaining to pedestrian (including pedestrians who are using wheel chairs,
baby prams or are visually impaired) and vehicular circulation, convenience and
safety of patrons and the general public, existing streetscape elements and
residential amenity.

The ground surface must be sufficiently level to support a proper layout and safe
use.

6.2.2.3.4 Layout

6.2.2.3.5

6.2.2.3.6

The style, layout and orientation of furniture should be chosen according to the
extent and shape of the available space of the leased area.

The size of an outdoor cafe or placement of any object on the sidewalk will depend
on the width of the sidewalk.

Defined Area

The applicant will be required to define the area with appropriate markers. (ie a
single galvanized steel nail inserted in between the pavers, or a paint spot no larger
than 5cm in diameter placed at the corners of the defined area in a semi- permanent
paint) to the satisfaction of Council.

Lease Conditions

The applicant must comply with the conditions set out in the lease agreement and
this policy. The lease will be for a period of not more than 5 years with an option to
renew. These conditions would also generally require that the local environmental
factors be reviewed annually and adjustments to the lease agreement may be
required.

If the lease agreement that is entered into is seen as not providing long term rights
there is no need to advertise the proposed agreement for public input/comments or
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6.4

6.5

6.6

6.7

6.8

6.9

6.9.1

objections. Should the municipality receive any complaints the lease agreement
may be terminated due to the objections.

Financial Implications

In terms of the current, approved tariff structure for outdoor dining lease agreements

a monthly fee of R 150.00 m2from 1 July 2023 is applicable and an escalation of 6%

is recommended. If they require 10m?it will amount to a starting amount of R1500.00

per month.

Legal Implications

The legal implications are discussed under 6.2.2 above. As the proposed term of the
lease agreement is three (3) years and when the value of the lease and property is taken
into account the asset transfer regulations are not applicable as it is not seen as long-
term rights on council property that are being given.

Staff Implications

No additional staff implications.

Previous / Relevant Council Resolutions

SPECIAL COUNCIL MEETING: 2022-06-22: ITEM 9.2.5 RESOLVED (nem con)

(a) that Council takes note of the intended communication to the public;

(b) that Council takes note that all restaurants and business will be given notice to
apply/re-apply for a lease to use council property for outdoor dining purposes; and

(c) that the approval of the leases of three (3) years and less be delegated to the
Municipal Manager for approval.

Risk Implications

The risks are addressed in the item.
Comments from Senior Management
Director: Infrastructure Services

e The Municipality concludes an agreement with the applicant, detailing the
conditions of approval.

e Leased area is zoned as road reserve and cannot be enclosed - to exclude the
public, the municipality or other services provider from accessing the area.

o  Ensure public risk and liability insurance is in place to cover third party claims.

e Council is indemnified against all possible third-party claims.

¢ The municipality or other public service provider must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services with-in
the leased area.
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¢ The municipality reserves the right to end the lease agreement when the need
arises, i.e. when the leased space is required for municipal or other public
services purposes.

e Areas outside of the leased area must remain free from any obstruction to
pedestrian movements.

6.9.2 Director: Planning and Economic Development
It should be noted that currently the Final Draft Outdoor Dining and Events Overlay Zone,
is undergoing a public participation process, of which the closing date for comments is
02 September 2023. In the absence of this overlay zone a suitable land use application
must be submitted to evaluate the intended land usage, as the current and proposed
land use is not in accordance with the applicable zoning. No further comments requested.
6.9.3 Chief Financial Officer
No comments requested.
6.9.4 Director: Community Services
No comments requested.

6.9.5 Municipal Manager

No comments requested.

Appendix 1: Application
Appendix 2: Sketch plan

FOR FURTHER DETAILS CONTACT:
NAME Annalene de Beer

POSITION Director: Corporate Services
DIRECTORATE CORPORATE SERVICES

CONTACT 021-8088073
NUMBERS

E-mAIL ADDRESS | Annhalene.debeer@stellenbosch.gov.za
REPORT DATE 2023-08 -23
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C: PROPERTY DETAILS OF LEASE AREA
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Area of encroachment: \ O ......... m?

* To be supplemented with a sketch-plan with dimension in m?

D: TYPE OF APPLICATION:

Please mark the appropriate block

For commercial purposes, other than for parking

For commercial parking purposes,

I : For residential parking purposes

For non-commercial purposes (such as garden purposes, gates,ect)
For projecting structures onto street reserves

For projecting structures onto other council-owned land
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7 Other: please provide description:
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LIST OF ATTACHEMENTS AND SUPPORTING DOCUMENTS

Please mark the appropriate box

Special Power of Attorney, where Applicant is not the owner |:|
Diagram of proposed area of the lease area X]
Letters of consent (affected neighbours) - 0\,\,\\&.5 ot\ar \>u$im5$¢5£___|

Application fee (non-refundable) &

I hereby certify that the information supplied in this application form is correct
and that | am property auth d to make this application.

Applicant’s signature: ... \\\ !/ oovooooeeieeen, Date: \L& 5 W ()/V 2033
Full name: ‘(‘/\sﬁ\l\kf\w&)&\]%l-g\




* The application was considered on ............................. DY .
¢ The application was

I I APPROVED I | |NOT APPROVED I

Conditions (if any):

*If approved

E Encroachment fee paid

E Lease Agreement signed

E Agreement/Permit processed on Contract Management System




SN AL

LA ccoodamenk
oxea (21 \sencnd)
S ™

™M

PEis e

—_

|

_

= 3earS
_
s VE
_ Q(&N\
|

_

_

SRR Ve

Ry Py

NOCINS,

1PN

AR T




Page 32

ANNEXURE 2



Page 33

Dot Olreex _

- o |

Eaccoodnament 5

= oxee (2 \o@\:\:@J Qr !

SN i

ﬁ

NPT SWT-A\A 1,9 ™ g !

© i

o

u t

| . o !

Y-V % C{ !

: %&,&e}\% £ CQ“ ’

I * | ;

| mosmm \Obu\\&,w\% | E,(‘? \2830) l\ '
l
l




Page 34

AGENDA SPECIAL MAYORAL COMMITTEE MEETING 2023-08-30

5.3

PROPOSED LEASE AGREEMENT: ERF 6083 (43 ADRINGA STREET),
STELLENBOSCH: JULIAN’'S CAFE BAR

Collaborator No:

IDP KPA Ref No: Good Governance

Meeting Date: 30 August 2023

1. SUBJECT: PROPOSED LEASE AGREEMENT: ERF 6083 (43 ADRINGA STREET),
STELLENBOSCH: JULIAN’S CAFE BAR

2. PURPOSE
To consider an application from Julian’s Café Bar (Pty) Ltd, to enter into a Lease
Agreement with Stellenbosch Municipality, in terms of where they would be able to use
a portion of Council-owned property for outdoor dining purposes.

3. DELEGATED AUTHORITY
In terms of the approved System of Delegations the Executive Mayor, in consultation
with the Executive Mayoral Committee, has the delegated Authority to consider
applications for Lease Agreements, up to a contract value not exceeding R5M and not
exceeding a period of 10 years.
The Municipal Manager has delegated authority to approve leases of 3 (three) years
or less.

4, EXECUTIVE SUMMARY

All the restaurants that are currently doing outdoor dining was given notices to apply for
leases for the areas they use for outdoor dining.

An application to use a portion of the street reserve for Outdoor Dining purposes has been
received from the owner of Julian’s Café Bar trading from erf 6083, Stellenbosch. The
application is supported by the Engineering Department.

Under 6.2.1 are photos showing how the area is currently being used. These photos were
taken by contract management. The applicant has an old encroachment agreement with the
municipality, and they are paying their monthly fees for the use of the area. We served the
applicant with a letter requesting that they apply for a lease agreement to ensure
compliance.

They have not specified a requested time for the lease and the area they are interested in
is 37m2. They have not made it clear in their draft plan what furniture they intend on using
however some information is evident from the photographs in the item. The area has been
demarcated with a movable fence and there is a space of 1.5m open for pedestrian use of
the sidewalk.

The department cannot support the application without full information been submitted.
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5. RECOMMENDATIONS

For consideration.

(@)

(b)

(©)

(d)

(e)

(f)

that the land as indicated on Fig land 2, measuring approximately 37m2. in
extent, be identified as land not needed to provide the minimum level of basis
municipal services during the period that the rights are awarded;

that the in-principle approval be considered for an initial period of 3 (three) years
with the option of a renewal subject to the following conditions:

(i) the leased area is zoned as road reserve and can therefore not be
enclosed to exclude the public, the municipality or other service providers
from accessing the area,;

(i)  council is indemnified from all possible third party claims;

(i) the municipality or other public service providers must not be prohibited
from maintaining, repairing, upgrading and / or installing new public
services with-in the leased area. All structures must be removable to gain
access to the area as and when required by the municipality or other
public service providers. For planned maintenance, repairs, upgrades or
new installations, the applicant will be provided with a 5-day written notice
to remove all furniture and movable structures in order for the municipality
to gain access. For emergency work the applicant will be required to
remove all furniture and structures immediately.

(iv) no permanent structures will be built on the leased area without the prior
written consent of the municipality and only after submitting building plans
to the building department for approval;

(v) the municipality reserves the right to end the lease agreement when the
need arises, i.e. when the leased area is required for municipal or other
public services purposes or when the applicant refuses to remove the
deck when given notice by the municipality.

that the Municipal Manager be authorised to determine the rental amount and
escalation;

that the current encroachment agreement be terminated when the lease is
concluded,;

that the applicant removes the umbrellas they are currently using as per the
images below; and

that the applicant provide full information for the application before a final
decision is taken.
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6.

6.1

DISCUSSION / CONTENT

Background

6.1.1 Application for encroachment

6.2

6.2.1.

An application was received from Julian’s Café Bar to enter into an agreement with
Stellenbosch Municipality in terms of whereof they would be able to use a portion of
Council-owned property for outdoor dining purposes. A copy of the application is
attached as APPENDIX 1, with drawings of the proposed lay-out attached as
APPENDIX 2. The extent of the encroachment area is approximately 37mz2,

DISCUSSION.
Locality and context

Erf 6083, Stellenbosch is located at the 54 Adringa Street, Shop 36, Eikestad Mall,
Stellenbosch, as shown on Fig 1.and Fig 2, below as well as photographs of how area
is currently being used under Fig 3.

From the photographs it is clear that an area of at least 1.5m on the pavement is left
open for pedestrian use. National guidelines for non motorised transport requires
unhindered access of 1.5m.

Fig 1. Location and context
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Fig 2 .Extent of area
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Fig 3. Current area used for outdoor dining

6.2.2

6.2.2.1

Legal requirements
Municipal Asset Transfer Regulations

In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering
an application for an approval of a right to use municipal property, the following needs
to be taken into account, inter alia-;

a) whether the capital asset may be required for the municipality’s own use during
the period for which the right is to be granted;

b) the extent to which any compensation to be received for the right, together with
the estimated value of improvements or enhancements to the asset, will result in a
significant financial benefit to the municipality;

c)the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;

d)Any comments received from the local community, and
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6.2.2.2

6.2.2.3

6.2.2.4

e) compliance with the legislative regime applicable to the proposed granting of the
right.

Stellenbosch By-Law on Roads and Streets

In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, no person
may, without prior written permission of the Municipality, cause an
encroachment on a street, sidewalk or road reserve forming part thereof.

Property Management policy

Section 9 2.2 deals with deviations from the competitive process, and reads as
follows:

The Municipal Council may dispense with the competitive processes established
in this policy and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an
unsolicited application, but only in the following circumstances, and only after having
advertised Council's intention so to act. Should any objections be received as a
consequence of such a notice, such objections first be considered before a final
decision is taken to dispense with the competitive process established in this policy.
However, should any objections be received from potential, competitive bidders, then
a public competitive process must be followed. The advertisement referred to above
should also be served on adjoining landowners, where the Municipal Manager is of
the opinion that such transaction may have a detrimental effect on such adjoining
landowner(s):

(h)where encroachment applications are received from adjoining owners, including
applications for outdoor dining permits, subject to approved tariff structure;

Outdoor Dining Policy

6.2.2.4.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.4.2 Suitable Locations

Outdoor cafes, restaurants and traders may apply for encroachment where local
conditions are favourable for their operation, including areas of Council e.g. road
reserves, sidewalks, Public Open Spaces. All applications in locations of a high
pedestrian usage, e.g. a retail center, will be required to take pedestrian needs into
consideration.

6.2.2.4.3 Assessment Criteria

The most important local conditions to be considered when an application for lease
of the road reserve area is received will be those issues pertaining to pedestrian
(including pedestrians who are using wheelchairs, baby prams or are visually
impaired) and vehicular circulation, convenience and safety of patrons and the
general public, existing streetscape elements and residential amenity.
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The ground surface must be sufficiently level to support a proper layout and safe
use.

6.2.2.4.4 Layout

The style, layout and orientation of furniture should be chosen according to the
extent and shape of the available space of the leased area.

The size of an outdoor cafe or placement of any object on the sidewalk will depend
on the width of the sidewalk.

6.2.2.4.5 Defined Area

The applicant will be required to define the area with appropriate markers. (ie a
single galvanized steel nail inserted in between the pavers, or a paint spot no larger
than 5cm in diameter placed at the corners of the defined area in a semi- permanent
paint) to the satisfaction of Council.

6.2.2.4.6 Lease Conditions

The applicant must comply with the conditions set out in the lease agreement and
this policy. The lease will be for a period of not more than 5 years with an option to
renew. These conditions would also generally require that the local environmental
factors be reviewed annually and adjustments to the lease agreement may be
required.

If the lease agreement that is entered into is seen as not providing long term rights
there is no need to advertise the proposed agreement for public input/comments or
objections. Should the municipality receive any complaints the lease agreement
may be terminated due to the objections.

6.3 Financial Implications
In terms of the current, approved tariff structure for outdoor dining lease agreements
a monthly fee of R 5 550.00 (incl. of VAT) is applicable and an escalation of 6% is
recommended.

6.4 Legal Implications
The legal implications are discussed under 6.2.2 above. As the proposed term of the
lease agreement is three (3) years and when the value of the lease and property is taken
into account the asset transfer regulations are not applicable as it is not seen as long-
term rights on council property that are being given.

6.5 Staff Implications

No additional staff implications.
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6.6

6.7

6.8

6.8.5

6.8.6

Previous / Relevant Council Resolutions
SPECIAL COUNCIL MEETING: 2022-06-22: ITEM 9.2.5 RESOLVED (nem con)
(a) That Council takes note of the intended communication to the public;

(b) That Council takes note that all restaurants and businesses will be given notice to
apply / re-apply for a lease to use council property for outdoor dining purposes; and

(c) That the approval of the leases of three (3) years and less be delegated to the
Municipal Manager for approval.

Risk Implications

The risks are addressed in the item.
Comments from Senior Management
Director: Infrastructure Services

¢ The Municipality concludes an agreement with the applicant, detailing the
conditions of approval.

e Leased area is zoned as road reserve and cannot be enclosed - to exclude the
public, the municipality or other services provider from accessing the area.

e Council is indemnified against all possible 3™ party claims.

¢ The municipality or other public service provider must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services with-in
the leased area.

e The approved structure must be removable to gain access to the leased area, as
and when required by the Municipality or other public service provider.

e For planned maintenance, repairs, upgrades or new installations, the applicant
will be provided with a 5-day written notice, to remove the structures for the
Municipality or any other public service provider to gain access.

o For emergency works the applicant will be required to remove the structures
immediately for the municipality or other public service provider to gain access.

¢ The municipality reserves the right to end the lease agreement when the need
arises, i.e. when the leased space is required for municipal or other public
services purposes

Director: Planning and Economic Development

It should be noted that currently the Final Draft Outdoor Dining and Events Overlay
Zone, is undergoing a public participation process, of which the closing date for
comments is 02 September 2023. In the absence of this overlay zone a suitable
land use application must be submitted to evaluate the intended land usage, as the
current and proposed land use is not in accordance with the applicable zoning.
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2023-08-30

6.8.7 Chief Financial Officer

No comments requested.

6.8.8 Director: Community Services

No comments requested.

6.8.5 Municipal Manager

No comments requested.

ANNEXURES: 1. Application
2. Diagram
FOR FURTHER DETAILS CONTACT:

NAME

Annalene de Beer

PosITION

Director: Corporate Services

DIRECTORATE

CORPORATE SERVICES

CONTACT
NUMBERS

021-8088073

E-MAIL ADDRESS

Annalene.debeer@stellenbosch.gov.za

REPORT DATE

2023-08-08
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STELLENBOSCH » PNIEL » FRANSCHHOEK

%‘ STELLENBOSCH

MUNICIPALITY » UMASIPALA « MUNISIPALITEIT

APPLICATION FOR LEASE OF MUNICIPAL LAND

APPLICATION FORM
APPLICANT’S DETAILS ,
Name : J—uhan’{)%&grp%(l,\;(zi)
Physical address: 6"’5P3(p ..... Gikesbad Nal|
3. Fndinga, shreck |
Stdlenbo

Mailing address: L
Postalcode:..........co.oovvvniennen.

E-mail address: "‘FC’E; Julianscafcbar . co 32

Telephone: Lo 883881

Cell phone: ..932,... 506 457 ...

PROPERTY DETAILS OF APPLICANT

Erf/farm number : e BO83
Suburb: Skellenbosch Central
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Town: Stellanhosch .
PROPERTY DETAILS OF LEASE AREA

Erfffarm number : 083
Suburb: . Bbellenbascin.. Canbral
Town: L Slelladhesch.................
Area of encroachment: —.......... B m

* To be supplemented with a skeli:h-plan ‘with dimension in m?

TYPE OF APPLICATION:

Pleass mark the appropriate block
For commercial purposes; other than for parking
For commercial parking purposes,

For residentiat parking ‘purposes

For non-commercial purposes (such as garden purposes, gates,ect)

For projecting structures onto street reserves
For projecting structures onto other council-owned land

Other: please provide description:

OOo0OoO00@.

Motivation-.... Wes . would.  like ko conbinue  wib,

e encroadhed  area  as bhis has

Jbusiness | We  have  hever  hed. any. complaints

as’ bo obstruckion ofF pedestrians <wia whecl chair

tisers
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LIST OF ATTACHEMENTS AND SUPPORTING DOCUMENTS

Pleasa mark the appropriate box

Special Power of Attomey, where Applicant is not the owner
Diagram of proposed area of the lease area

Letters of consent (affected neighbours)

oo

Application fee (non-refundable)

| hareby certify that the information supplied in this application form is correct
and that | am property authorized to make this application.
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« The application was considered on
* The application was

| APPROVED | NOT APPROVED

Conditions (if any):

SIGNATURE OF RESPONSIBLE OFFICIAL DATE
Name:.........oocevvveeinnnn N
*If approved
D Encroachment fee paid
:

;D Lease Agreement signed

D Agreement/Permit processed an Contract Management System

SIGNATURE OF RESPONSIBLE OFFICIAL DATE
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5.4

PROPOSED LEASE AGREEMENT: ERF 13730 (CNR KRIGE AND DORP STREETS),
STELLENBOSCH: KAPSTADT BRAUHAUS

Collaborator No:

IDP KPA Ref No: Good Governance

Meeting Date: 30 August 2023

1. SUBJECT: PROPOSED LEASE AGREEMENT: ERF 13730 (CNR KRIGE AND DORP
STREETS), STELLENBOSCH: KAPSTADT BRAUHAUS

2. PURPOSE
To consider an application from Bridgeport No. 79 (Pty) Ltd on behalf of Kapstadt
Brauhaus, to enter into a Lease Agreement with Stellenbosch Municipality, in terms
whereof they would be able to use a portion of Council-owned property for outdoor
dining purposes.

3. DELEGATED AUTHORITY
In terms of the approved System of Delegations the Executive Mayor, in consultation
with the Executive Mayoral Committee, has the delegated Authority to consider
applications for Lease Agreements, up to a contract value not exceeding R5M and not
exceeding a period of 10 years.
The approval of lease agreements of three (3) years and less has been delegated to
the Municipal Manager.

4, EXECUTIVE SUMMARY

An application to use a portion of the street reserve for Outdoor Dining purposes has been
received from the owner of the building wherein Kapstadt Brauhaus trades situated on erf
13730, Stellenbosch. The application is in line with the provisions /requirements of the
Outdoor Dining Policy and is supported by the Engineering Department. Under 6.2.1 are
photos showing how area is currently being used. The photos were taken by Contract
Management as none was provided by the applicant. The applicant does currently have an
encroachment agreement for a portion of the area currently in use, however no agreement
for the extension of the deck that was erected in December 2022. They also do not have
approved building plans or consent from council for the extension of the deck. The Heritage
approval indicated that the greenery must remain open, however they covered the greenery
with the deck extension. We served the applicant with a letter requesting that they apply for
the outdoor dining lease to ensure compliance.

They have not specified a requested time for the lease and the area they are interested in
is 189 m2. A space of 1.5m is left open on the sidewalk for use by pedestrians.

The department cannot support the application without compliance with the requirements
from planning and Infrastructure Directorates. There is also not unobstructed pedestrian
access in Krige Street.
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5.

6.1
6.1.1

RECOMMENDATIONS

(a) that the land as indicated on Fig 1 and 2, measuring approximately 189 mz2. in
extent, be identified as land not needed to provide the minimum level of basis
municipal services during the period that the rights are awarded;

(b) that the in-principle approval be considered for an initial period of 3 years with
the option of a renewal subject to the following conditions:

(c) that the application to use a portion of Council-owned land for outdoor dining
purposes be approved, subject thereto; -

(i) The current deck be amended to be in line with the approval from the
Heritage Council;

(i) Building plans be submitted for approval by the building department;
(iii) Council is indemnified against all possible 3" party claims;

(iv) The municipality or other public services providers must not be prohibited
from maintaining, repairing, upgrading and / or installing new public services
within the leased area. The applicant will be responsible for taking the deck
down and re-instating same at their own costs. For planned maintenance and
repairs the applicant will be provided with a 5-day written notice to remove the
deck for the municipality and any other public service provider to gain access.
For emergency work the applicant will be required to remove everything
immediately for the municipality or other public service providers to gain
access;

(v) The municipality reserves the right to end the lease agreement when the
need arises, i.e. when the leased area is required for municipal or other public
services purposes or when the applicant refuses the municipality or other
public services access as required.

(d) that the municipal Manager be authorised to determine the rental amount and
escalation.

(e) that the encroachment agreement be terminated when the lease agreement
is in place.

DISCUSSION / CONTENT
Background

Application for Lease

An application was received from Bridgeport No.79 (Pty) Ltd, the registered owners of
Erf 13730 from where Kapstadt Brauhaus currently trades to enter into an agreement
with Stellenbosch Municipality in terms whereof they would be able to use a portion of
Council-owned property for outdoor dining purposes. A copy of the application is
attached as APPENDIX 1, with drawings of the proposed lay-out attached hereto as
APPENDIX 2. The extent of the encroachment area is approximately 189m2.
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6.2 DISCUSSION

6.2.1. Locality and context

Erf 13730, Stellenbosch is located on the corner of Krige and Church Streets,
Stellenbosch, as shown on Fig 1.and Fig 2, below. Fig 3 is photographs of the current
area being used for outdoor dining purposes.

Fig 1. Location and context

Fig 2 .Extent of area
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Fig 3. Current area being used for Outdoor Dining purposes

6.2.2 Legal requirements
6.2.2.1 Municipal Ordinance, No 20/1974

In terms of Section 127 (1) of the Municipal Ordinance, No 20 of 1974, when any
immovable property owned by a municipality is encroached upon, the council may take
steps to regularize such encroachment.

A council may further, subject to compliance with the provisions of Section 137, reduce
the extent of a public place which is encroached upon by the extent of the
encroachment.
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Section 137 deals with the process/procedures to be followed before closure of a public
place. Section 138 authorise a Council, without complying with the provisions of
Section 137 (supra), to temporary close a public place, inter alia, “for any reason
which, in the opinion of the Council, renders the temporary closing of such public place
necessary or desirable”.

6.2.2.2Municipal Asset Transfer Regulations

In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering
an application for an approval of a right to use municipal property, the following needs
to be taken into account, inter alia-:

a) whether the capital asset may be required for the municipality’s own use during the
period for which the right is to be granted,;

b) the extent to which any compensation to be received for the right, together with the
estimated value of improvements or enhancements to the asset, will result in a
significant financial benefit to the municipality;

c)the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;

d)Any comments received from the local community, and

e) compliance with the legislative regime applicable to the proposed granting of the
right.

6.2.2.3 Stellenbosch By-Law on Roads and Streets

In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, no person
may, without prior written permission of the Municipality, cause an encroachment
on a street, sidewalk or road reserve forming part thereof.

6.2.2.4 Property Management policy
Section 9 2.2 deals with deviations from the competitive process, and reads as follows:

The Municipal Council may dispense with the competitive processes established
in this policy and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an unsolicited
application, but only in the following circumstances, and only after having advertised
Council’s intention so to act. Should any objections be received as a consequence of
such a notice, such objections first be considered before a final decision is taken to
dispense with the competitive process established in this policy. However, should any
objections, be received from potential, competitive bidders, then a public competitive
process must be followed. The advertisement referred to above should also be served
on adjoining landowners, where the Municipal Manager is of the opinion that such
transaction may have a detrimental effect on such adjoining land owner(s):

(h)where encroachment applications are received from adjoining owners, including
applications for outdoor dining permits, subject to approved tariff structure.



AGENDA

Page 56

SPECIAL MAYORAL COMMITTEE MEETING 2023-08-30

6.2.2.4 Outdoor Dining Policy

6.2.2.4.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.4.2 Suitable Locations

Outdoor cafes, restaurants and traders may apply for lease where local conditions
are favourable for their operation, including areas of Council e.g. road reserves,
sidewalks, Public Open Spaces. All applications in locations of high pedestrian
usage, e.g. a retail center, will be required to take pedestrian needs into
consideration.

6.2.2.4.3 Assessment Criteria

6.2.2.4.4

6.2.2.4.5

6.2.2.4.6

The most important local conditions to be considered when an application for lease
of the road reserve area is received will be those issues pertaining to pedestrian
(including pedestrians who are using wheelchairs, baby prams or are visually
impaired) and vehicular circulation, convenience and safety of patrons and the
general public, existing streetscape elements and residential amenity.

The ground surface must be sufficiently level to support a proper layout and safe
use.

Layout

The style, layout and orientation of furniture should be chosen according to the
extent and shape of the available space of the encroachment area.

The size of an outdoor cafe or placement of any object on the sidewalk will depend
on the width of the sidewalk.

Defined Area

The applicant will be required to define the area with appropriate markers. (ie a
single galvanized steel nail inserted in between the pavers, or a paint spot no larger
than 5cm in diameter placed at the corners of the defined area in a semi- permanent
paint) to the satisfaction of Council.

Lease Conditions

The applicant must comply with the conditions set out in the lease agreement and
this policy. The lease will be for a period of not more than 5 years with an option to
renew. These conditions would also generally require that the local environmental
factors be reviewed annually and adjustments to the lease agreement may be
required.

If the lease agreement that is entered into is seen as not providing long-term rights
there is no need to advertise the proposed agreement for public input/comments or
objections. Should the municipality receive any complaints the lease agreement
may be terminated due to the objections.
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6.5

6.6

6.7

6.8

6.9

6.10

6.10.1

Financial Implications

In terms of the current, approved tariff structure for outdoor dining lease agreements

a fee of R150 m? is charged on a monthly basis which means a monthly fee of R

28 350.00 (incl. of VAT) is applicable and an escalation of 6% is recommended.

Legal Implications

The legal implications are discussed under 6.2.2 above. As the proposed term of the
lease agreement is three (3) years and when the value of the lease and property is taken
into account the asset transfer regulations are not applicable as it is not seen as long-
term rights on council property that are being given.

Staff Implications

No additional staff implications.

Previous / Relevant Council Resolutions

SPECIAL COUNCIL MEETING: 2022-06-22: ITEM 9.2.5 RESOLVED (nem con)

(@) That council takes note in the intended communication to the public;

(b) That council takes note that all restaurants and businesses will be given notice to
apply / re-apply for a lease to use council property for outdoor dining purposes; and

(c) That the approval of the lease of three (3) years and less be delegated to the
Municipal Manager for approval.

Risk Implications

The risks are addressed in the item.
Comments from Senior Management
Director: Infrastructure Services

e The Municipality concludes an agreement with the applicant, detailing the
conditions of approval.

e Leased areais zoned as road reserve and cannot be enclosed - to exclude the
public, the municipality or other services provider from accessing the area.

e During its operational phase, the deck must not hinder pedestrian movements
on the sidewalk.

e The deck remains the property of the applicant, the applicant must:

e Attend to maintenance and repairs of the deck.
e Ensure public risk and liability insurance is in place to cover 3" party claims.
e Council is indemnified against all possible 3™ party claims.

e The municipality or other public service provider must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services with-in
the leased area.
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6.10.2

6.10.3

6.10.4

6.10.5

The desk or portion of the deck must be removable to gain access to the leased
area, as and when required by the Municipality or other public service provider.

For planned maintenance, repairs, upgrades or new installations, the applicant
will be provided with a 5-day written notice, to remove the deck or portion of the
deck for the Municipality or any other public service provider to gain access.

For emergency works the applicant will be required to remove the deck or
portion of the deck immediately for the municipality or other public service
provider to gain access.

The applicant to re-install the deck once the works on the public services are
complete.

The cost for the removal and re-installation for the deck will be for the account
of the applicant.

The municipality reserves the right to end the lease agreement when the need
arises, i.e. when the leased space is required for municipal or other public
services purposes.

Director: Planning and Economic Development

It should be noted that currently the Final Draft Outdoor Dining and Events Overlay
Zone, is undergoing a public participation process, of which the closing date for
comments is 02 September 2023. In the absence of this overlay zone a suitable
land use application must be submitted to evaluate the intended land usage, as the
current and proposed land use is not in accordance with the applicable zoning.

They are not in compliance with the requirements that Heritage Western Cape has

Chief Financial Officer

No comments requested.
Director: Community Services
No comments requested.
Municipal Manager

No comments requested.

ANNEXURES: 1. Application

2. Diagram
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FOR FURTHER DETAILS CONTACT:
NAME Annalene de Beer

PoSITION Director: Corporate Services
DIRECTORATE CORPORATE SERVICES

CONTACT 021-8088073
NUMBERS

E-MAIL ADDRESS | Annalene.debeer@stellenbosch.gov.za
REPORT DATE 2023-08-18
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APPLICATION FOR LEASE OF MUNICIPAL LAND
APPLICATION FORM

A: APPLICANT’S DETAILS
Name : Bridgeport NO 79 Ltd.......oooviniii e

Physical address: 1 st Floor Oude Bank Building Cnr Church and Bird
Street

Mailing address: 1 st Floor Oude Bank Building Cnr Church and Bird

Street
Postal code....... 7600.....ccccciiininnn,
E-mail address: mariska@foundationcapital.co.za
Telephone:
Cell phone: 079280 7701 e

B: PROPERTY DETAILS OF APPLICANT

Erf/farm number : 13730,
Suburb: Stellenbosch......c.ooooiiiiiii,
Town: LCape ToOWN

C: PROPERTY DETAILS OF LEASE AREA

Doc ID: 8ec8a2583faea06f329ce647c8833464e085967¢e
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Erf/farm number : Road reserve adjacent to erf 13730, Dorp Str
Suburb: Stellenbosch.........cccccoeviiiiiinnccn,
Town: Cape TOWN.....cooiiiiiiieeeeeei e
Area of encroachment: ... m?2

* To be supplemented with a sketch-plan with dimension in m2

TYPE OF APPLICATION:

Please mark the appropriate block

For commercial purposes, other than for parking X

For commercial parking purposes,

For residential parking purposes

For non-commercial purposes (such as garden purposes, gates,ect)

For projecting structures onto street reserves

For projecting structures onto other council-owned land

Other: please provide description:

Brief description of application: Use of timber deck for outdoor dining and road reserve

Motivation: It is viable to extend this space as it provides safety to the public
regarding the raised deck and handrail.
Economical to be able to operate the business under one roof. ...

Use of timber deck for outdoor dining and road reserve.

Doc ID: 8ec8a2583faea06f329ce647c8833464e085967¢e
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LIST OF ATTACHEMENTS AND SUPPORTING DOCUMENTS

Please mark the appropriate box

Special Power of Attorney, where Applicant is not the owner

Diagram of proposed area of the lease area

Letters of consent (affected neighbours)

Application fee (non-refundable)

| hereby certify that the information supplied in this application form is correct
and that | am property authorized to make this application.

o /UM 23/02/2023
Applicant’s signature: ............ Date:

Full name: .. Nico van der Westhuizen

Doc ID: 8ec8a2583faea06f329ce647c8833464e085967¢e
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FOR OFFICIAL USE

e The application was consideredon .....................oeove. by..viii
e The application was

| | APPROVED I | |NOT APPROVED I

CoNditioNS (If @NY ). e e

*If approved

Encroachment fee paid

Lease Agreement signed

Agreement/Permit processed on Contract Management System

Doc ID: 8ec8a2583faea06f329ce647c8833464e085967¢e
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Audit trail

BP79 - APPLICATION MUN LAND
Application form municipal land.doc
8ec8a2583faeal6f329ce647c8833464e085967¢e
DD/MM/YYYY

Signed

Sent for signature to Nico van der Westhuizen
(nico@foundationcapital.co.za) from marike@finleys.co.za
IP: 209.203.14.154

Viewed by Nico van der Westhuizen
(nico@foundationcapital.co.za)
IP: 197.185.114.48

Signed by Nico van der Westhuizen
(nico@foundationcapital.co.za)
IP: 197.185.114.48

The document has been completed.



Page 66

ANNEXURE 2



Page 67

X

»
—t 0 200
+AM

@ A-Site Plan - Lease Area

1:100

Lease Area -
142,40m?

"

N

ERF 13730

| ) \ \
« ¥

(-

A 1\ ‘
"‘1‘" ¥

No.

Description

Date

TQTUREYS‘ Bridgeport No 79 (Pty) Ltd Sheet Name: Site Plan - Lease Area Sheet No. A101-A

.. . . o ) L) )

Email: info@7storeys.com | This drawing is the sole property of 7Storeys and . . Signature Bridgeport No 79 (Pty) Ltd Project No.: KB-2023-02 | Print Date: 2023/05/05 11:33:43

Website: www.7storeys.com | may not be copied or used in part or whole without Architecture | Quantity - :

Telephone: 021 813 9644 written permission. Copyright reserved. Surveying | Construction | PW Van Heerden_T1094 Proposed Lease Area on Erf 13730 - Drawn by: Alexander Conradie | Prj. Issue Date: 2023/05/05
Project Management Signature Stellenbosch Checked by: PW Van Heerden T1094 | Scale 1:100




Page 68

AGENDA SPECIAL MAYORAL COMMITTEE MEETING 2023-08-30

5.5 PROPOSED LEASE AGREEMENT: ERF 547 (54 DORP STREET, STELLENBOSCH):
CASA CERVEZA

Collaborator No:
IDP KPA Ref No: Good Governance
Meeting Date: 30 August 2023

1. SUBJECT: PROPOSED LEASE AGREEMENT: ERF 547 (54 DORP STREET,
STELLENBOSCH): CASA CERVEZA

2. PURPOSE

To consider an application from Casa Cerveza, to enter into a Lease Agreement with
Stellenbosch Municipality, in terms of whereof they would be able to use a portion of
Council-owned property for outdoor dining purposes.

3. DELEGATED AUTHORITY

In terms of the approved System of Delegations the Executive Mayor, in consultation
with the Executive Mayoral Committee, has the delegated Authority to consider
applications for Lease Agreements, up to a contract value not exceeding R5M and not
exceeding a period of 10 years.

The Municipal Manager has the delegated authority to enter into lease agreements of
three (3) years or less.

4. EXECUTIVE SUMMARY

An application to use a portion of the street reserve for Outdoor Dining purposes has been
received from the owner of Casa Cerveza operating from Erf 547, Stellenbosch. The
application is in line with the provisions /requirements of the Outdoor Dining Policy and is
supported by the Engineering Department. Under 6.2.1 are photographs showing how area
is currently being used. The contract management unit took the photographs to assist Mayco
in the decision-making process. The applicant does not currently have any lease agreement
or previous encroachment agreement with the municipality and is therefore not paying any
rent for current use. We served the applicant with a letter requesting that they apply for the
outdoor dining lease to ensure compliance.

They have not specified a requested time for the lease and the area they are interested in is
59mz2. The area is specified on a diagram however the furniture is not specified. Some can
be seen on the photographs in the item. The diagram does indicate that an area of 1.8m wiill
be left open on the sidewalk for pedestrian use. This is not what is currently the situation as
per the photographs below — the area open for pedestrian is not 1.8 meters at the moment.
They have also enclosed the electrical box which is now lawful.

The department cannot support the application in the current form and usage as per the
photographs shown.



Page 69

AGENDA SPECIAL MAYORAL COMMITTEE MEETING 2023-08-30

5. RECOMMENDATIONS
For Consideration:

(@) thatthe land as indicated on Fig 1and 2, measuring approximately 59m2. in extent,
be identified as land not needed to provide the minimum level of basis municipal
services during the period that the rights are awarded,;

(b) that the application to use a portion of Council-owned land for outdoor dining
purposes be approved, subject thereto; -

1. The applicant gets approval from the Heritage Council;
2. Building plans be submitted for approval by the building department;
3. Council is indemnified against all possible 3" party claims;

4. The municipality or other public services providers must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services within
the leased area. The applicant will be responsible for taking the deck down and
re-instating same at their own costs. For planned maintenance and repairs the
applicant will be provided with a 5-day written notice to remove the deck for the
municipality and any other public service provider to gain access. For
emergency work the applicant will be required to remove everything
immediately for the municipality or other public service providers to gain
access;

5. The municipality reserves the right to end the lease agreement when the need
arises, i.e. when the leased area is required for municipal or other public
services purposes or when the applicant refuses the municipality or other public
services access as required.

6. That an application for the deck in accordance with the planning legislation be
submitted for approval;

7. That an unobstructed area of 1,5 meters be ensured for pedestrian use

(c) that the municipal Manager be authorised to determine the rental amount and
escalation.

(d) that an approval be considered for an initial period 3 (three) years with an option to
renew.

6. DISCUSSION/CONTENT
6.1 Background
6.1.1 Application for lease agreement

An application was received from Casa Cerveza to enter into an agreement with
Stellenbosch Municipality in terms whereof they would be able to use a portion of
Council-owned property for outdoor dining purposes. A copy of the application is
attached as APPENDIX 1, with drawings of the proposed lay-out attached hereto as
APPENDIX 2. The extent of the encroachment area is approximately 59m?2.
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6.2 DISCUSSION
6.2.1. Locality and context

Erf 547, Stellenbosch is located at 54 Dorp Street, Stellenbosch, as shown on Fig 1.and
Fig 2, below as well as photographs of how area is currently used under Fig 3.

In their application they indicate that an area of 1.8m next to the already constructed
wooden deck will be kept open for pedestrian use. National guidelines for non-motorized
transport requires unhindered access of 1.5m.

The wooden deck was constructed around a municipal electrical box.

Fig 1. Location and context
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Fig 3. Current area being used for outdoor dining

6.2.2

6.2.2.1

Legal requirements
Municipal Asset Transfer Regulations

In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering
an application for an approval of a right to use municipal property, the following needs
to be taken into account, inter alia-:

a) whether the capital asset may be required for the municipality’s own use during
the period for which the right is to be granted;

b) the extent to which any compensation to be received for the right, together with
the estimated value of improvements or enhancements to the asset, will result in a
significant financial benefit to the municipality;

c)the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;

d)Any comments received from the local community, and

e) compliance with the legislative regime applicable to the proposed granting of the
right.
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6.2.2.2

6.2.2.3

6.2.2.4

Stellenbosch By-Law on Roads and Streets

In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, no person
may, without prior written permission of the Municipality, cause an
encroachment on a street, sidewalk or road reserve forming part thereof.

Property Management policy

Section 9 2.2 deals with deviations from the competitive process, and reads as
follows:

The Municipal Council may dispense with the competitive processes established
in this policy and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an
unsolicited application, but only in the following circumstances, and only after having
advertised Council's intention so to act. Should any objections be received as a
consequence of such a notice, such objections first be considered before a final
decision is taken to dispense with the competitive process established in this policy.
However, should any objections be received from potential, competitive bidders, then
a public competitive process must be followed. The advertisement referred to above
should also be served on adjoining landowners, where the Municipal Manager is of
the opinion that such transaction may have a detrimental effect on such adjoining
landowner(s):

(h)where encroachment applications are received from adjoining owners, including
applications for outdoor dining permits, subject to approved tariff structure.

Outdoor Dining Policy

6.2.2.4.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.4.2 Suitable Locations

Outdoor cafes, restaurants and traders may apply for lease agreements where local
conditions are favourable for their operation, including areas of Council e.g. road
reserves, sidewalks, Public Open Spaces. All applications in locations of high
pedestrian usage, e.g. a retail center, will be required to take pedestrian needs into
consideration.

6.2.2.4.3 Assessment Criteria

The most important local conditions to be considered when an application for lease
of the road reserve area is received will be those issues pertaining to pedestrian
(including pedestrians who are using wheelchairs, baby prams or are visually
impaired) and vehicular circulation, convenience and safety of patrons and the
general public, existing streetscape elements and residential amenity. The ground
surface must be sufficiently level to support a proper layout and safe use.
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6.2.2.4.4 Layout

The style, layout and orientation of furniture should be chosen according to the extent
and shape of the available space of the leased area.

The size of an outdoor cafe or placement of any object on the sidewalk will depend
on the width of the sidewalk.

6.2.2.4.5 Defined Area

The applicant will be required to define the area with appropriate markers. (ie a single
galvanized steel nail inserted in between the pavers, or a paint spot no larger than
5cm in diameter placed at the corners of the defined area in a semi- permanent paint)
to the satisfaction of Council.

6.2.2.4.6 Lease Conditions

The applicant must comply with the conditions set out in the lease agreement and
this policy. The lease will be for a period of not more than 5 years with an option to
renew. These conditions would also generally require that the local environmental
factors be reviewed annually and adjustments to the lease agreement may be
required.

If the lease agreement that is entered into is seen as not providing long-term rights
there is no need to advertise the proposed agreement for public input/comments or
objections. Should the municipality receive any complaints the lease agreement may
be terminated due to the objections.

6.3 Financial Implications
In terms of the current, approved tariff structure for outdoor dining lease agreements
a monthly fee of R 8850.00 (incl. of VAT) is applicable and an escalation of 6% is
recommended.

6.4 Legal Implications
The legal implications are discussed under 6.2.2 above. As the proposed term of the lease
agreement is three (3) years and when the value of the lease and property is taken into
account the asset transfer regulations are not applicable as it is not seen as long-term
rights on council property that are being given.

6.5 Staff Implications
No additional staff implications.

6.6 Previous / Relevant Council Resolutions
SPECIAL COUNCIL MEETING: 2022-06-22: ITEM 9.2.5 RESOLVED (nem con)

(@) That Council takes note of the intended communication to the public;

(b) That Council takes note that all restaurants and businesses will be given notice to
apply/re-apply for a lease to use council property for outdoor dining purposes; and
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(c) That the approval of the leases of three (3) years and less be delegated to the
Municipal Manager for approval.

6.7 Risk Implications
The risks are addressed in the item.
6.8 Comments from Senior Management
6.8.1 Director: Infrastructure Services
e The Municipality concludes an agreement with the applicant, detailing the
conditions of approval.
e Leased area is zoned as road reserve and cannot be enclosed - to exclude the
public, the municipality or other services provider from accessing the area.

¢ During the construction phase as well as during its operational phase, the deck
must not hinder pedestrian movements on the sidewalk.

e The deck remains the property of the applicant, the applicant must:

Attend to maintenance and repairs of the deck.
Ensure public risk and liability insurance is in place to cover 3 party claims.
e Council is indemnified against all possible 3™ party claims.

e The municipality or other public service provider must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services with-in
the leased area.

e The deck must be constructed and installed in manner that aids removal and re-
installation as and when required.

o The desk or portion of the deck must therefore be removable to gain access to
the leased area, as and when required by the Municipality or other public
service provider.

o For planned maintenance, repairs, upgrades or new installations, the applicant
will be provided with a 5-day written notice, to remove the deck or portion of the
deck for the Municipality or any other public service provider to gain access.

o For emergency works the applicant will be required to remove the deck or
portion of the deck immediately for the municipality or other public service
provider to gain access.

o The applicant to re-install the deck once the works on the public services are
complete.

. The cost for the removal and re-installation for the deck will be for the account
of the applicant.

. The municipality reserves the right to end the lease agreement when the need
arises, i.e. when the encroached space is required for municipal or other public
services purposes.
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6.8.2

6.8.3

6.8.4

6.8.5

Director: Planning and Economic Development

It should be noted that currently the Final Draft Outdoor Dining and Events Overlay Zone,
is undergoing a public participation process, of which the closing date for comments is 02
September 2023. In the absence of this overlay zone a suitable land use application must
be submitted to evaluate the intended land usage, as the current and proposed land use
is not in accordance with the applicable zoning. Application for the approval of the deck is
required.

Chief Financial Officer

No comments required.

Director: Community Services

No comments required.

Municipal Manager

No comments required.

ANNEXURES: 1. Application

2. Diagram

FOR FURTHER DETAILS CONTACT:

NAME

Annalene de Beer

PoSITION Director: Corporate Services

DIRECTORATE CORPORATE SERVICES

CONTACT 021-8088073

NUMBERS

E-MAIL ADDRESS | Annalene.debeer@stellenbosch.gov.za

REPORT DATE 2023/08/08
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Date: 21/02/2023
TO WHOM IT MAY CONCERN
Dear Sir / Madam

POLICY ON OUTDOOR DINING, TRADING AND THE USE OF PUBLIC PLACES FOR
COMMERCIAL TRADING AND DISPLAY

Stellenbosch is a unique town. Residents, Students, Local visitors and International Tourists alike
enjoy the variety of restaurants, cafes, wine bars and coffee shops that are on offer. Restaurants
spilling onto sidewalks an patrons enjoying meals and drinks beneath giant oak tree canopies
have become synonymous with our town. As a municipality, we fully embrace the uses and
opportunities that outdoor dining brings, and we want to work with Business Owners to preserve
this unique character. In the same vein we want to ensure that everyone, especially people with
limited mobility, can make use of sidewalks safely.

It has however become prudent for the Municipality to standardise the outdoor dining operations
to ensure that everyone operates within the confines of the law. Whereby all businesses that
offer outdoor dining must apply and re-apply for a lease of the space they are using for their
outdoor dining.

This approach will standardise the approval process of the leases and replace the current
encroachments. The Municipality strives to create an environment that is conducive to economic
activity while at the same time addressing all the current violations. The current encroachment

approach is outdated and not in compliance with the latest legislation.

To give effect to this, the municipality has put in place the following measures as it relates to
businesses who offer outdoor dining options:
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All businesses that use the sidewalk (Municipal property) for outdoor dining or the display
of goods for sale must apply for a lease for the area they use or want to use.

Ali businesses in the CBD that are participating in outdoor dining or the selling of goods
on the sidewalk will receive a letter from the Municipality shortly.

CURRENT ENCROACHMENTS:

Business Owners who are presently in possession of an approved Encroachment

Agreement and who applies within 20 days after the receipt of the letter may continue with
the outdoor dining use until the lease application has been considered.

ENCROACHMENT IN PROCESS:

Business Owners who have applied for an encroachment but are not in possession of an
approved encroachment agreement must re-apply for a lease. These Business Owners
will be allowed to continue with the current use until the lease application has been
processed.

ILLEGAL ENCROACHMENTS:

Business Owners who have not applied on or before 28 February 2023 and are presently
not in possession of an approved agreement, but are operating nevertheless, must apply
within 30 days and must cease all operations until the lease application has been

considered.

All new establishments intending to operate an outdoor dining facility or sell goods from
outside their shops must apply before starting to operate such an outdoor dining /
shopping facility.

Any business owner who does not apply within the 30 days’ time frame will have to cease

their operations with immediate effect.

Please note that application will require at least a sketch plan of how the outdoor space
will be used and need to be clearly demarcated to stop spilling over the area agreed on.
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+  STELLENBOSCH

é MUNICIPALITY ¢ UMASIPALA « MUNISIPALITEIT

APPLICANT’S DETAILS

Name : C asa Cecvez oy

.................................................

Mailing address: %Sf"\ O .
Postalcode:..................oo s

E-mail address: XGQO QC"’"S Q.CrrVEzZ], Co. 2]

Telephone: O 8\764:0‘2\3‘

Cell phone: QS{AQ?O\’Q ..............

PROPERTY DETAILS OF APPLICANT

Erf/ffarm number : g@ g_ 47
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Town: 6\$C\\& N,

..........................

PROPERTY DETAILS OF LEASE AREA

Erf/ffarm number : S%gd\h—) ............... _
Suburb: U | P e Cm\sm\

Town: SEﬁHQAQosgk

Area of encroachment: LN Sﬁ ...................... m?

* To be supplemented with a sketch-plan with dimension in m?

TYPE OF APPLICATION:

Please mark the appropriate block

For commercial purposes, other than for parking V/

For commercial parking purposes,

For residential parking purposes

For non-commercial purposes (such as garden purposes, gates,ect)

For projecting structures onto street reserves

For projecting structures onto other council-owned land

Other: please provide description:

Brief description of application: T\"@- .&C:.‘?‘.’RQ.C?FT C“VD&\M$@’ .....
Aeck s a. ok bl et K Casa Gervezs

2o i, Gonclenks ko enyon. ke lelosd) ool

Motivation:.. J/Jt\ﬁ en.E.. dQOQQJ , (.(Ac/:' %QQ,ICQJZ NS
O\ﬁd%LMtL’(;th\%H?XGOS(‘CCOuCﬁ\‘ /)L\c

d\CQ(‘C\Smk"‘WQJQ%CTQQf\(AL{(UQII-S\IQ.

....................................................
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¢ If any structure is built or intended to be built on the area it will require approved building

plans.

e All Business Owners must ensure that the intended encroachment area complies with

zoning regulations.
¢ No advertising board can be placed on pavements.

Business owners must ensure that they operate within the approved area as illegal

encroachments will be addressed going forward.

It should be emphasised that this process is intended to promote better outdoor experience, limit

illegal activities and to ensure fair competition amongst businesses.

Attached hereto is an application form to apply for a lease of municipal land. Kindly complete the
form and email to Yolande.vandenBerg@stellenbosch.gov.za or hand deliver to NPK Building,

cnr Ryneveld and Plein Streets, Stellenbosch for attention Property Management. Please also

direct queries in this regard to same.

Yours faithfully
]

YOLANDE VAN DEN BERG

Yolande.vandenberg@stellenbosch.gov.za
Tel: 021 808 8073
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LIST OF ATTACHEMENTS AND SUPPORTING DOCUMENTS

Please mark the appropriate box

Special Power of Attorney, where Applicant is not the owner

Diagram of proposed area of the lease area V]

Letters of consent (affected neighbours)

Application fee (non-refundable)

| hereby certify that the information supplied in this application form is correct
and that | am property auth;ri@d to make this application.

/!

Applicant’s signature: .....0<7 .\ Date: | <}.. )0_3 )’202:5

Full name: CL\QS‘(D@ .......... MO\ .....
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FOR OFFICIAL USE

e The application was consideredon ................cocoeeeeen by........ s
e The application was

| |APPROVED I I NOT APPROVED I

Conditions (if @NY): oo

*If approved

E Encroachment fee paid

E Lease Agreement signed

g Agreement/Permit processed on Contract Management System
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ANNEXURE 2
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AGENDA SPECIAL MAYORAL COMMITTEE MEETING 2023-08-30

5.6

PROPOSED LEASE AGREEMENT: ERF 6083 (EIKESTAD MALL, ADRINGA
STREET), GOCHU GANG

Collaborator No:

IDP KPA Ref No: Good Governance

Meeting Date: 30 August 2023

1. SUBJECT: PROPOSED LEASE AGREEMENT: ERF 6083 (EIKESTAD MALL, ADRINGA
STREET), GOCHU GANG

2. PURPOSE
To consider an application from Gochu Gang, to enter into a Lease Agreement with
Stellenbosch Municipality, in terms of where they would be able to use a portion of
Council-owned property for outdoor dining purposes.

3. DELEGATED AUTHORITY
In terms of the approved System of Delegations the Executive Mayor, in consultation
with the Executive Mayoral Committee, has the delegated Authority to consider
applications for Lease Agreements, up to a contract value not exceeding R5M and not
exceeding a period of 10 years.
The approval of lease agreements of three (3) years and less has been delegated to
the Municipal Manager.

4, EXECUTIVE SUMMARY

An application to use a portion of the street reserve for Outdoor Dining purposes has been
received from the owner of Gochu Gang trading of erf 6083, Stellenbosch. The application
is in line with the provisions /requirements of the Outdoor Dining Policy and is supported by
the Engineering Department. Under 6.2.1 are photos showing how are is currently being
used. The photos were taken by contract management unit. The applicant does not
currently have any lease agreement or previous encroachment agreement with the
municipality and is not paying rent for current use. The applicant was not served with a
letter to request compliance and approached the municipality with the assistance of Visit
Stellenbosch.

They have not specified a requested time for the lease and the area they are interested in
is 17 m2,

The applicant has submitted a diagram which indicates a walkway of only 1m however they
are not utilising the area as indicated on the diagram. From the photographs in the item, it
can be seen that less tables are used and a 1.5m walkway for pedestrians has been left
open. The department can support this application.
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5.

6.1

6.1.1

RECOMMENDATIONS

For consideration.

@)

(b)

(©)

that the land as indicated on Fig land 2, measuring approximately 17mz2. in
extent, be identified as land not needed to provide the minimum level of basis
municipal services during the period that the rights are awarded,;

that the in principle approval be considered for an initial period of 3 years with
the option of a renewal subject to the following conditions:

1.That no permanent structure or deck be erected without the prior written
consent of council, as well as approved building plans from the building
department.

2. Council is indemnified against all possible 3™ party claims.

3. The municipality or other public service providers must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services within
the leased area. For planned maintenance and repairs, upgrades or new
installations, the applicant will be provided with a 5-day written notice to
remove all furniture for the municipality and any other public service provider
to gain access. For emergency work the applicant will be required to remove
everything immediately for the municipality or other public service providers
to gain access.

4. The municipality reserves the right to end the lease agreement when the need
arises, i.e. when the leased area is required for municipal or other public
services purposes or when the applicant refuses the municipality or other public
service providers access if required.

that the Municipal Manager be authorised to determine the rental amount and
escalation.

DISCUSSION / CONTENT

Background

Application for lease

An application was received from Gochu Gang to enter into an agreement with
Stellenbosch Municipality in terms of where they would be able to use a portion of
Council-owned property for outdoor dining purposes. A copy of the application is
attached as APPENDIX 1, with photos of the proposed lay-out attached as APPENDIX
2. The extent of the encroachment area is approximately 17m2. A consent letter from
the shop next door is attached hereto as APPENDIX 3.
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6.2 DISCUSSION

6.2.1. Locality and context

Erf 6083, Stellenbosch is located at Eikestad Mall, Adringa Street, Stellenbosch, as
shown on Fig 1.and Fig 2, below as well as photographs of how area is currently used
under Fig 3.

Fig 1. Location and context
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Fig 2 .Extent of area
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Fig. 3 Current area used for outdoor dining
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6.2.2

6.2.2.1

6.2.2.2

6.2.2.3

Legal requirements
Municipal Asset Transfer Regulations

In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering
an application for an approval of a right to use municipal property, the following needs
to be taken into account, inter alia-:

a) whether the capital asset may be required for the municipality’s own use during
the period for which the right is to be granted;

b) the extent to which any compensation to be received for the right, together with
the estimated value of improvements or enhancements to the asset, will result in a
significant financial benefit to the municipality;

c)the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;

d)Any comments received from the local community, and

e) compliance with the legislative regime applicable to the proposed granting of the
right.

Stellenbosch By-Law on Roads and Streets

In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, no person
may, without prior written permission of the Municipality, cause an

encroachment on a street, sidewalk or road reserve forming part thereof.

Property Management policy

Section 9 2.2 deals with deviations from the competitive process, and reads as
follows:

The Municipal Council may dispense with the competitive processes established
in this policy and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an
unsolicited application, but only in the following circumstances, and only after having
advertised Council's intention so to act. Should any objections be received as a
consequence of such a notice, such objections first be considered before a final
decision is taken to dispense with the competitive process established in this policy.
However, should any objections be received from potential, competitive bidders, then
a public competitive process must be followed. The advertisement referred to above
should also be served on adjoining landowners, where the Municipal Manager is of
the opinion that such transaction may have a detrimental effect on such adjoining
landowner(s):

(h)where encroachment applications are received from adjoining owners, including
applications for outdoor dining permits, subject to approved tariff structure.
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6.2.2.4 Outdoor Dining Policy
6.2.2.4.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.4.2 Suitable Locations

Outdoor cafes, restaurants and traders may apply for lease where local conditions
are favourable for their operation, including areas of Council e.g. road reserves,
sidewalks, Public Open Spaces. All applications in locations of high pedestrian
usage, e.g. a retail centre, will be required to take pedestrian needs into
consideration.

6.2.2.4.3 Assessment Criteria

The most important local conditions to be considered when an application for lease
of the road reserve area is received will be those issues pertaining to pedestrian
(including pedestrians who are using wheelchairs, baby prams or are visually
impaired) and vehicular circulation, convenience and safety of patrons and the
general public, existing streetscape elements and residential amenity.The ground
surface must be sufficiently level to support a proper layout and safe use.

6.2.2.4.4 Layout

The style, layout and orientation of furniture should be chosen according to the
extent and shape of the available space of the leased area.

The size of an outdoor cafe or placement of any object on the sidewalk will depend
on the width of the sidewalk.

6.2.2.4.5 Defined Area

The applicant will be required to define the area with appropriate markers. (ie a
single galvanized steel nail inserted in between the pavers, or a paint spot no larger
than 5cm in diameter placed at the corners of the defined area in a semi- permanent
paint) to the satisfaction of Council.

6.2.2.4.6 Lease Conditions

The applicant must comply with the conditions set out in the lease agreement and
this policy. The lease will be for a period of not more than 5 years with an option to
renew. These conditions would also generally require that the local environmental
factors be reviewed annually and adjustments to the lease agreement may be
required.

If the lease agreement that is entered into is seen as not providing long-term rights
there is no need to advertise the proposed agreement for public input/comments or
objections. Should the municipality receive any complaints the lease agreement
may be terminated due to the objections.
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6.3 Financial Implications

In terms of the current, approved tariff structure for outdoor dining lease agreements
a fee of R150 per m? is charged on a monthly basis which means that the monthly
rental will be R 2 550.00 (incl. of VAT) and an escalation of 6% is recommended.

6.4 Legal Implications

The legal implications are discussed under 6.2.2 above. As the proposed term of the lease
agreement is three (3) years and when the value of the lease and property is taken into
account the asset transfer regulations are not applicable as it is not seen as long-term
rights on council property that are being given.

6.5 Staff Implications

No additional staff implications.

6.6 Previous / Relevant Council Resolutions

SPECIAL COUNCIL MEETING: 2002-06-22: ITEM 9.2.5 RESOLVEND (nem con)

(@) That council takes note of the intended communication to the public;

(b) That Council takes note that all restaurants and business will be given notice to apply

/ re-apply for a lease to use council property for outdoor dining purposes; and
(c) That the approval of the leases of three (3) years and less be delegated to the
Municipal Manager for approval.
6.7 Risk Implications
The risks are addressed in the item.
6.7 Comments from Senior Management
6.7.1  Director: Infrastructure Services

¢ The Municipality concludes an agreement with the applicant, detailing the conditions

of approval.

e Leased area is zoned as road reserve and cannot be enclosed - to exclude the

public, the municipality or other services provider from accessing the area.

e Ensure public risk and liability insurance is in place to cover 3" party claims.

e Council is indemnified against all possible 3" party claims.

e The municipality or other public service provider must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services with-in the
leased area.

e The municipality reserves the right to end the lease agreement when the need
arises, i.e. when the leased space is required for municipal or other public services
purposes.

e Areas outside of the leased area must remain free from any obstruction to

pedestrian movements.
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6.7.2

6.7.3

6.7.4

6.8.5

Director: Planning and Economic Development

The Stellenbosch Municipality Roads and Street Bylaw, 2021 as promulgated in the
Provincial Gazette no. 8436 dated 28 May 2021, defines “sidewalk” “means that
portion of a street between the outer boundary of the roadway and the boundary lines
of adjacent properties or buildings which is intended for the use of pedestrians, pedal
cyclists and any other category of vehicles as may be determined by the Municipality
in accordance with section 42(1):”

The definition clearly stipulates that the use of sidewalk is intended for pedestrians,
pedal cyclists and any other vehicle. The use of sidewalks as part of the commercial
activities of outdoor cafes and restaurants is a form of activity on the street that
should improve the quality of public places and urban life. This use must however
not be at the cost of overall safety of road users as intended in terms of the above
bylaw.

It should be noted that currently the Final Draft Outdoor Dining and Events Overlay
Zone, is undergoing a public participation process, of which the closing date for
comments is 02 September 2023. In the absence of this overlay zone a suitable
land use application must be submitted to evaluate the intended land usage, as
the current and proposed land use is not in accordance with the applicable zoning.

Chief Financial Officer

No comments requested.
Director: Community Services
No comments requested.
Municipal Manager

No comments requested yet.

ANNEXURES: 1. Application

2. Proposed Lay-out

3. Consent letter

FOR FURTHER DETAILS CONTACT:

NAME

Annalene de Beer

POSITION Director: Corporate Services

DIRECTORATE CORPORATE SERVICES

CONTACT 021-8088073

NUMBERS

E-mAIL ADDRESS | Annalene.debeer@stellenbosch.gov.za

REPORT DATE 2023-08-24
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STELLENBOSCH

STELLENBOSCH o PNIEL ¢« FRANSCHHOEK

MUNICIPALITY ¢« UMASIPALA ¢ MUNISIPALITEIT

A:  APPLICANT’S DETAILS

Physical address: ~ ..... ?‘Dor ﬁjgj ......................
..... Stelleviposch...........
Postal code:.. 22000, ...,
Mailing address: ?’ of‘S@ .....................
' Lotelleviiosc oo
Postal code:.. /. o«
E-mail address: L oLeencom: fxcl@j""“:‘[ . Con1
Telephone:
Cell phone:

B: PROPERTY DETAILS OF APPLICANT

Erf/farm number : G083 .................................
Suburb: Gtellenbosch Centra

Powered by CamScanner


https://v3.camscanner.com/user/download
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Town: 1 8 tc‘“mbo Sd" ....................
PROPERTY DETAILS OF LEASE AREA

Erf/farm number : GOS% .................................
Suburb: Stellen bOSd"&ntmj ......
Town: S’rQJlQﬂbOS d’\ .....................
Area of encroachment:  ..... 'G@ ............................. m?

* To be supplemented with a sketch-plan with dimension in m?

TYPE OF APPLICATION:

Please mark the appropriate block

For commercial purposes, other than for parking
For commercial parking purposes,

For residential parking purposes

For non-commercial purposes (such as garden purposes, gates,ect)
For projecting structures onto street reserves

For projecting structures onto other council-owned land

Other: please provide description:

O 00000

reStouu ant 6ochugang-
Motivation:.. For CQU\?S to be able t© Orde owr food

Powered by @ CamScanner


https://v3.camscanner.com/user/download
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E: LIST OF ATTACHEMENTS AND SUPPORTING DOCUMENTS

Please mark the appropriate box

Special Power of Attorney, where Applicant is not the owner

Letters of consent (affected neighbours)

Application fee (non-refundable)

Diagram of proposed area of the lease area
X
X]

| hereby certify that the information supplied in this application form.is correct

and that | am property authorized to make this application.
/

Applicant’s signature: ....... o s AR A i Date: .2~ 7/ 05/ ;3
Full name: Sgeven KC)( @mf (0

Powered by @ CamScanner


https://v3.camscanner.com/user/download
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FOR OFFICIAL USE=

e The application was considered on ...........cccccevvvnennnn.. IO i s i
e The application was

APPROVED . NOT APPROVED

COGAIIONS [IPADYE = scsummmmmens o sorammominss e i (i i o iy v asiekans

*If approved
D Encroachment fee paid
D Lease Agreement signed

[j Agreement/Permit processed on Contract Management System

Powered by CamScanner


https://v3.camscanner.com/user/download
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GENERAL FLOOR PLAN

ANDRINGA STREET

ELECTRICAL LEGEND
HATCHING REPRESENTS X TTVFONT
EXISTING BRICK WORK. A | SINGLE WALL PLUG - 300mm ABOVE FFL
AN | SINGLE WALL PLUG - 300mm ABOVE FFL
25 | SINGLE WALL PLUG WITH 2 POINT - 300mm ABOVE FFL
HATCHING REPRESENTS & | ABOVE COUNTER SINGLE WALL PLUG - 1100mm ABOVE FFL
NEW STEEL SQUARE TUBES. 4 | ABOVE COUNTER SINGLE WALL PLUG WITH 2 POINT-1100mm ABOVE FFL
HATCHING REPRESENTS AREA: 66,7 m2 (Back of house)
NEW DRY WALLING. AREA: 78,8 m2 (Front of house)
HATCHING REPRESENTS AREA: 46,4 m2 (Store)
NEW DRY WALLING WITH
GLAZING PANEL ON TOP . INSIDE SEATING: 30 Seats
OUTSIDE SEATING: 8 Seats
HATCHING REPRESENTS )
EXISTING DRY WALLING. TOTAL SEATING: 34 Seats
T : ( ] HATCHING REPRESENTS
T e EXISTING CONCRETE COLUMNS.
7777777
FF&E LEGEND GENERAL NOTES:
1. ALL LEVELS HEIGHTS DEPTHS AND DIMENSIONS TO BE CHECKED BY CONTRACTOR ON
SITE BEFORE BUILDING.
E)Z,E‘r’glé,\?gg\sm CUSTOM MADE 4 SEATER TABLE. DETAILS TO BE CONFIRMED BY 2. ALL WORK TO BE IN ACCORDANCE WITH THE LATEST EDITION OF THE NATIONAL
' BUILDING REGULATIONS.

1250 X 400MM CUSTOM MADE BENCH SEATING. DETAILS TO BE CONFIRMED BY
DESIGNERS.

®

CUSTOM MADE TABLE ATTACHED TO COLUMN. DETAILS TO BE CONFIRMED BY
DESIGNERS.

®

®

BARSTOOLS. DETAILS TO BE CONFIRMED BY DESIGNERS.

®

640 X 570MM ARCADE GAME. DETAILS TO BE CONFIRMED BY DESIGNERS.

CUSTOM BUILT BAR. DETAILS TO BE CONFIRMED BY DESIGNERS. SECTION
ALONGSIDE LEGEND SHOWS A CUT THROUGH THE BAR.

®

BENCH SEATING FIXED TO WALL. DETAILS TO BE CONFIRMED BY DESIGNERS.

1355 X 515 X 870MM TEFCOLD BACKBAR COOLER. 3 SLIDING DOUBLE GLAZED
GLASS DOORS. FREESTANDING UNDER BAR UNIT AS INDICATED ON PLAN.
SUPPLIER: TBC BY CHEF AND DESIGNERS.

®

®

DOUBLE DOOR FRIDGE. SUPPLIER: TBC BY CHEF AND DESIGNERS.

1200MM HIGH SERVING COUNTER. SUPPLIER: TBC BY CHEF AND DESIGNERS.

650 X 650 X 900MM CRIONI STAINLESS STEEL TABLE- SPLASH BACK.
FREESTANDING IN KITCHEN AS INDICATED ON PLAN. SUPPLIER: TBC BY CHEF
AND DESIGNERS.

1300 X 690 X 900MM WORK TABLE STAINLESS STEEL - 2 TIER- SPLASH BACK.
FREESTANDING IN KITCHEN AS INDICATED ON PLAN. SUPPLIER: TBC BY CHEF
AND DESIGNERS.

1700 X 650 X 900MM CRIONI COMBINATION SINK. SPOUT INCLUDED- OVERHEAD
PRE-RINSE SPRAY. FREESTANDING IN KITCHEN AND SCULLERY AS INDICATED
ON PLAN. SUPPLIER: TBC BY CHEF AND DESIGNERS.

650 X 2300 X 900MM CRIONI STAINLESS STEEL TABLE- SPLASH BACK.
FREESTANDING IN KITCHEN AS INDICATED ON PLAN. SUPPLIER: TBC BY CHEF
AND DESIGNERS.

® @ ®|6

1350 X 520 X 850MM HIGH POLARCAB BACK BAR COOLER - 3 SLIDING DOORS.
FREESTANDING IN SCULLERY AS INDICATED ON PLAN. SUPPLIER: TBC BY CHEF
AND DESIGNERS.

558 X 482 X 349MM MICROWAVE MENUMASTER COMMERCIAL. FREESTANDING IN
KITCHEN ON WORK TABLE AS INDICATED ON PLAN. SUPPLIER: TBC BY CHEF AND
DESIGNERS.

® | ®

HOT PLATES. TBC BY CHEF AND DESIGNERS.

462 X 791 X 954MM GAS GRILLER ANVIL- 4 BURNER RADIANT- FREESTANDING.
FREESTANDING IN KITCHEN AS INDICATED ON PLAN. SUPPLIER: TBC BY CHEF
AND DESIGNERS.

® | ®

573 X 470 X 288MM FISH FRYER ANVIL- TABLE TOP DOUBLE PAN (ELEC).
FREESTANDING ON TABLE TOP IN KITCHEN AS INDICATED ON PLAN. SUPPLIER:
TBC BY CHEF AND DESIGNERS.

3. ALL BUILDING MATERIALS AND COMPONENTS TO BE TREATED IN ACCORDANCE WITH

THE MANUFACTURERS SPECIFICATIONS.

4. FIGURED DIMENSIONS TO BE READ IN PREFERENCE TO SCALING.

ELECTRICAL:

ALL ELECTRICAL WORK TO BE CARRIED OUT BY A REGISTERED ELECTRICIAN.

VENTILATION AND LIGHT:

TO MECHANICAL AND ELECTRICAL ENG'S DETAIL TO COMPLY WITH NHBR'S.

DRAINAGE NOTES:

DRAINAGE COMPLIES WITH SANS10400 PART P.

1. WASTE FITTINGS TO HAVE RESEAL TRAPS.

2. WASTE PIPES TO BE FULLY ACCESSIBLE FOR SERVICING

3. SEWER PIPES TO HAVE IE'S AT ALL BENDS AND JUNCTIONS WITH MARKED COVERS AT

GROUND LEVEL.

4. NO BENDS OR JUNCTIONS ALLOWED UNDER FLOORS OR FOUNDATIONS.

. SEWER PIPES AND WASTE PIPES TO HAVE VENTILATION VALVES.

. OVP'S TO BE @100MM PVC

. ASVP'S TO BE @50MM PVC

. SOIL PIPES TO BE 1008MM PVC @ 1:60 MIN. FALL

9. WASH HAND BASIN PIPES TO BE @40MM

10. BASIN DRAIN PIPES TO BE @40MM

11. ALL DRAINAGE TO COMPLY WITH PART P. OF THE NATIONAL BUILDING REGULATIONS.

12. ALL DRAINAGE TO BE IN STRICT ACCORDANCE WITH THE LOCAL AUTHORITY'S

BY-LAWS.

13. WHERE DRAINS RUN THROUGH WALL BRICK WORK TO BE BRIDGED WITH R.C.

LINTOL/BEAM TO SATISFACTION OF LOCAL AUTHORITY

FOUNDATIONS: SANS 10400 PART H

ALL FOUNDATIONS AND SURFACE BEDS TO STRUCTURAL ENGINEER'S DETAILS. 250

MICRON USB GREEN UNDERLAY ON WELL COMPACTED AND POISONED FILL TO ENG'S

DETAIL.

DPC TO ALL WALLS WITH MIN. 100MM OVERLAPS AT ALL JUNCTIONS.

INSTALL BRICKGRIP DPC TO ALL WINDOW CILLS. GUNDLE 250 MICRON DAMP PROOF

MEMBRANE CARRIED UP A MIN OF 2NO. BRICK COURSES ABOVE G.L. TO FORM DPC'S TO

PROTECT ALL WALLS.

WITH SANS 10082 BY ENGINEER

BRICKWORK: SANS 10400 PART K BRICKS TO BE LAID IN STRETCHER BOND WITH JOINTS

NOT EXCEEDING 12MM.

BRICK REINFORCING:

BRICKFORCE STEEL WIRE REINFORCING TO BE INSTALLED IN EVERY COURSE OF

FOUNDATION BRICKWORK FOR MIN 5 COURSES AND EVERY 3RD COURSE THEREAFTER.

BRICKFORCE TO BE INSTALLED IN EVERY COURSE BELOW GROUND SLAB WHERE BRICK

WALL IS 110MM. BRICKFORCE OVER LINTOLS.

LINTOLS: TO HAVE REINFORCING & CURING ON PROPS TO ENGINEERS SPECIFICATION.

STANDARD 152X75MM PRE STRESSED CONCRETE LINTOLS ABOVE ALL NEW DOORS AND

WINDOWS.

PLASTER WORK:

ALL INTERNAL AND EXTERNAL PLASTERWORK TO BE MIN. 15MM PLASTER.

GLAZING:

GLAZING TO COMPLY WITH SANS 10400. PART N AND SANS 204. ALL GLAZING TO BE

CLEAR UNLESS OTHERWISE SPECIFIED IN ARCHITECT'S DETAILS & SCHEDULES.

FLOORS:

1. WITH REF. TO PART J: FLOORS. ALL STRUCTURAL TIMBER TO COMPLY WITH
SANS 10082 BY ENGINEER

2. FALL'S TO DRAINAGE NOT TO EXCEED A GRADIENT OF MORE THAN 1IN 200 (5mm
IN HEIGHT FOR EVERY 1000mm IN LENGTH.

oo ~N o O

DO NOT SCALE THIS DRAWING. USE PROVIDED DIMENSIONS ONLY.
DESIGN NOTES:
THE DESIGN OF THIS DRAWING IS THE PROPERTY OF THE AUTHOR.

ALL WORK TO BE CARRIED OUT STRICTLY IN ACCORDANCE WITH THE NATIONAL
BUILDING REG'S AND LOCAL AUTHORITY BY-LAWS

ALL RELEVANT DETAILS, LEVELS AND DIMENSIONS TO BE CHECKED PRIOR TO
COMMENCEMENT OF WORK ON SITE. ANY DISCREPANCIES TO BE BROUGHT TO THE
AUTHORS ATTENTION IMMEDIATELY.

NO DEVIATION FROM THE AUTHORS DESIGN WITHOUT WRITTEN SIGNATURE FROM THE
AUTHOR.
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General notes:

1. Contractor and Sub-Contractors to check all levels and
dimensions on site before any work is commenced and any
descrepancies to be reported to the Architect immediately.

2. Figured dimensions to be taken in preference to scaled
measurements and large scale details supercede small scale
drawings.

3. All work to be done in accordance National building regulations
SANS 10400 and all requirements of Municipal and Local
Authorities concerned ,to be adhered to.

4. Natural light and ventilation area of all openings in accordance
SANS 10400 Part O natural light area : min.10% of floor area and
natural ventilation : min.5% of floor area.

5. All glass areas bigger than 1sgm and at a height of less than
500mm from finished floor level to be 6mm safety glass.

6. All cavities below floor level to be filled with concrete and dpc's
to be stepped.

RDC Designs cc

Architectural Technologist

Registered with SACAP

PO Box 195
Pniel Stellenbosch -7680
Tel / Fax: 021-885 1509
Cell: 083 9994782
EMail: ruald@webmail.co.za

CLIENT:

GOCHU GANG

NOTE ALL MEASUREMENTS TO BE CHECKED ON SITE

THIS IS A VERY BASIC LAYOUT FOR APPROVAL FROM THE LANDLORD. TO BE
HANDED OVER AND COMPLETED BY ARCHITECT FOR COUNCIL SUBMISSION

AND APPROVAL. MEASUREMENTS THAT REFLECT DIFFERENTLY ON

ALL FURNITURE AND KITCHEN APPLIANCES LISTED AND SHOWN ABOVE ARE
EXAMPLES AND NOT THE FINAL PRODUCTS.

BEFORE COMMENCEMENT OF WORK. RDC DESIGNS

WILL NOT BE HELD RESPONSIBLE FOR ANY

SITE TO THE PLANS. IT IS THE CONTRACTOR'S

RESPONSIBILITY TO CONDUCT A SITE SURVEY PRIOR

TO UNDERTAKING THE WORK.

PROJECT TITLE:

GENERAL FLOOR PLAN
INTERNAL ALTERATIONS
SHOP 38
43 ANDRINGA STREET
EIKESTAD MALL

DRAWING TITLE:

GENERAL PLAN
SIGNAGE ELEVATIONS

TR MY 0423 | YT INDICATED
DRAWING No.: 1 OO DATE: 28/05/2023
00 RDC

FOR APPROVAL
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ANNEXURE 3



PREMCOLOG (PTY) LTD

T/A NEW YORK SLICE STELLENBOSCH

Shop 39 Andringa Straat TEL: (021) 850 8846 /
Eikestad Mall info.nyslice@gmail.com
Stellenbosch
7600
Co Reg. 2020/852056/07 Vat no. 4780305035

Date: 29 May 2023

To Whom It May Concern

As neighbours of Gochu Gang, we, NY Slice Pizza Stellenbosch, acknowledge and support their request to create a seating area
outside their shop to accommodate their restaurant patrons.

We have no objections to them utilising this space for that specific purpose. We eagerly anticipate fostering a positive and
cooperative relationship with Gochu Gang.

Kind Regards

DS Jooste

Director

PremColog Pty Ltd

(NY Slice Pizza Stellenbosch)

BANK DETAIL:
PREMCOLOG (PTY) LTD.
STANDARD BANK, ACC: 072451378, BR: 033012
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5.7

PROPOSED LEASE AGREEMENT: ERF 1260 (13 RYNEVELD STREET), THE WINE
GLASS

Collaborator No:

IDP KPA Ref No: Good Governance

Meeting Date: 30 August 2023

1. SUBJECT: PROPOSED LEASE AGREEMENT: ERF 1260 (13 RYNEVELD STREET), THE
WINE GLASS

2.  PURPOSE
To consider an application from Wine Travellers (Pty) Ltd t/a The Wine Glass
Stellenbosch, to enter into a Lease Agreement with Stellenbosch Municipality, in terms
whereof they would be able to use a portion of Council-owned property for outdoor dining
purposes.

3. DELEGATED AUTHORITY
In terms of the approved System of Delegations the Executive Mayor, in consultation
with the Executive Mayoral Committee, has the delegated Authority to consider
applications for Lease Agreements, up to a contract value not exceeding R5M and not
exceeding a period of 10 years.
The approval of lease agreements of three (3) years and less has been delegated to the
Municipal Manager.

4, EXECUTIVE SUMMARY

An application to use a portion of the street reserve for Outdoor Dining purposes has been
received from the owner of The Wine Glass trading of erf 1260, Stellenbosch. The application
is in line with the provisions /requirements of the Outdoor Dining Policy and is supported by
the Engineering Department. Under 6.2.1 are photos showing how are is currently being
used. The photos were taken by contract management unit. The applicant does not currently
have any lease agreement or previous encroachment agreement with the municipality and is
not paying rent for current use. We served the applicant with a letter requesting that they
apply for the outdoor dining lease to ensure compliance.

They have not specified a requested time for the lease and the area they are interested in is
28 m2,

The applicant has submitted photographs attached as an annexure to indicate the area being
used and in the item are also photographs to indicate that an area of 1.5m is left open on the
sidewalk for the use of pedestrians.

It has no information on the type of furniture. They have no approval for the deck that was
build.

The application cannot be supported by the department for the current usage unless an
application for the deck is submitted and approved and they comply with the other
requirements from Infrastructure.
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5. RECOMMENDATIONS
For consideration.

(a) that the land as indicated on Fig 1and 2, measuring approximately 28m2. in extent,
be identified as land not needed to provide the minimum level of basis municipal
services during the period that the rights are awarded;

(b) that the in principle approval be considered for an initial period of 3 years with the
option of a renewal subject to the following conditions:

1. That no permanent structure or deck be erected without the prior written consent
of council, as well as approved building plans from the building department.

2. Council is indemnified against all possible 3" party claims.

3. The municipality or other public service providers must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services within
the leased area. For planned maintenance and repairs, upgrades or new
installations, the applicant will be provided with a 5-day written notice to remove
all furniture for the municipality and any other public service provider to gain
access. For emergency work the applicant will be required to remove
everything immediately for the municipality or other public service providers to
gain access.

4. The municipality reserves the right to end the lease agreement when the need
arises, i.e. when the leased area is required for municipal or other public
services purposes or when the applicant refuses the municipality or other public
service providers access if required.

5. An area of 1.5m is left open on the sidewalk for the use of pedestrians.
6. An application for the deck must be submitted to planning and approved.

(© that the Municipal Manager be authorised to determine the rental amount and
escalation.

6. DISCUSSION/CONTENT
6.1 Background
6.1.1 Application for lease

An application was received from The Wine Glass to enter into an agreement with
Stellenbosch Municipality in terms whereof they would be able to use a portion of
Council-owned property for outdoor dining purposes. A copy of the application is
attached as APPENDIX 1, with photos of the proposed lay-out attached as APPENDIX
2. The extent of the encroachment area is approximately 28mz2. A consent letter from
the shop next door is attached hereto as APPENDIX 3.
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6.2 DISCUSSION
6.2.1. Locality and context

Erf 1260, Stellenbosch is located at 13 Ryneveld Street, Stellenbosch, as shown on
Fig 1.and Fig 2, below as well as photographs of how area is currently used under Fig

1
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Fig 1. Location and context
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Fig. 3 Current area used for outdoor dining

6.2.2 Legal requirements
6.2.2.1 Municipal Asset Transfer Regulations

In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering
an application for an approval of a right to use municipal property, the following needs
to be taken into account, inter alia-:

a) whether the capital asset may be required for the municipality’s own use during
the period for which the right is to be granted;

b) the extent to which any compensation to be received for the right, together with
the estimated value of improvements or enhancements to the asset, will result in a
significant financial benefit to the municipality;
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6.2.2.2

6.2.2.3

6.2.2.4

c)the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;

d)Any comments received from the local community, and

e) compliance with the legislative regime applicable to the proposed granting of the
right.

Stellenbosch By-Law on Roads and Streets

In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, no person
may, without prior written permission of the Municipality, cause an
encroachment on a street, sidewalk or road reserve forming part thereof.

Property Management policy

Section 9 2.2 deals with deviations from the competitive process, and reads as
follows:

The Municipal Council may dispense with the competitive processes established
in this policy, and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an
unsolicited application, but only in the following circumstances, and only after having
advertised Council’'s intention so to act. Should any objections be received as a
consequence of such a notice, such objections first be considered before a final
decision is taken to dispense with the competitive process established in this policy.
However, should any objections, be received from potential, competitive bidders,
then a public competitive process must be followed. The advertisement referred to
above should also be served on adjoining landowners, where the Municipal Manager
is of the opinion that such transaction may have a detrimental effect on such adjoining
landowner(s):

(h)where encroachment applications are received from adjoining owners, including
applications for outdoor dining permits, subject to approved tariff structure.

Outdoor Dining Policy

6.2.2.4.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.4.2 Suitable Locations

Outdoor cafes, restaurants and traders may apply for lease where local conditions
are favourable for their operation, including areas of Council e.g. road reserves,
sidewalks, Public Open Spaces. All applications in locations of a high pedestrian
usage, e.g. a retail center, will be required to take pedestrian needs into
consideration.
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6.2.2.4.3 Assessment Criteria

The most important local conditions to be considered when an application for
encroachment of the road reserve area is received will be those issues pertaining to
pedestrian (including pedestrians who are using wheelchairs, baby prams or are
visually impaired) and vehicular circulation, convenience and safety of patrons and
the general public, existing streetscape elements and residential amenity.

The ground surface must be sufficiently level to support a proper layout and safe use.
6.2.2.4.4 Layout

The style, layout and orientation of furniture should be chosen according to the extent
and shape of the available space of the encroachment area.

The size of an outdoor cafe or placement of any object on the sidewalk will depend
on the width of the sidewalk.

6.2.2.4.5 Defined Area

The applicant will be required to define the area with appropriate markers. (ie a single
galvanized steel nail inserted in between the pavers, or a paint spot no larger than
5cm in diameter placed at the corners of the defined area in a semi- permanent paint)
to the satisfaction of Council.

6.2.2.4.6 Lease Conditions

The applicant must comply with the conditions set out in the lease agreement and
this policy. The lease will be for a period of not more than 5 years with an option to
renew. These conditions would also generally require that the local environmental
factors be reviewed annually and adjustments to the lease agreement may be
required.

If the lease agreement that is entered into is seen as not providing long term rights,
there is no need to advertise the proposed agreement for public input/comments or
objections. Should the municipality receive any complaints the lease agreement may
be terminated due to the objections.

6.3 Financial Implications

In terms of the current, approved tariff structure for outdoor dining lease agreements
a fee of R150 per m? is charged monthly which means that the monthly rental will be
R 4 200.00 (incl. of VAT) and an escalation of 6% is recommended.

6.4 Legal Implications

The legal implications are discussed under 6.2.2 above. As the proposed term of the lease
agreement is three (3) years and when the value of the lease and property is taken into
account the asset transfer regulations are not applicable as it is not seen as long term
rights on council property that are being given.
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6.5 Staff Implications
No additional staff implications.

6.6 Previous / Relevant Council Resolutions
SPECIAL COUNCIL MEETING: 2002-06-22: ITEM 9.2.5 RESOLVEND (nem con)
(@) That council takes note of the intended communication to the public;

(b)  That Council takes note that all restaurants and business will be given notice to apply
/ re-apply for a lease to use council property for outdoor dining purposes; and

(c) That the approval of the leases of three (3) years and less be delegated to the
Municipal Manager for approval.

6.7 Risk Implications

The risks are addressed in the item.
6.8 Comments from Senior Management
6.8.1  Director: Infrastructure Services

¢ The Municipality concludes an agreement with the applicant, detailing the conditions
of approval.
e Leased area is zoned as road reserve and cannot be enclosed - to exclude the
public, the municipality or other services provider from accessing the area.
e Ensure public risk and liability insurance is in place to cover 3" party claims.
e Council is indemnified against all possible 3" party claims.

e The municipality or other public service provider must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services with-in the
leased area.

e The municipality reserves the right to end the lease agreement when the need
arises, i.e. when the leased space is required for municipal or other public services
purposes.

e Areas outside of the leased area must remain free from any obstruction to
pedestrian movements.

6.8.2 Director: Planning and Economic Development

The Stellenbosch Municipality Roads and Street Bylaw, 2021 as promulgated in the
Provincial Gazette no. 8436 dated 28 May 2021, defines “sidewalk” “means that portion of
a street between the outer boundary of the roadway and the boundary lines of adjacent
properties or buildings which is intended for the use of pedestrians, pedal cyclists and any
other category of vehicles as may be determined by the Municipality in accordance with
section 42(1);”
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The definition clearly stipulates that the use of sidewalk is intended for pedestrians, pedal
cyclists and any other vehicle. The use of sidewalks as part of the commercial activities of
outdoor cafes and restaurants is a form of activity on the street that should improve the
quality of public places and urban life. This use must however not be at the cost of overall
safety of road users as intended in terms of the above bylaw.

It should be noted that currently the Final Draft Outdoor Dining and Events Overlay Zone,
is undergoing a public participation process, of which the closing date for comments is 02
September 2023. In the absence of this overlay zone a suitable land use application must
be submitted to evaluate the intended land usage, as the current and proposed land use
is not in accordance with the applicable zoning.

6.8.3 Chief Financial Officer

No comments requested.

6.8.4 Director: Community Services

No comments requested.

6.8.5 Municipal Manager

No comments requested yet.

ANNEXURES: 1. Application

2. Proposed Lay-out

3. Consent letter

FOR FURTHER DETAILS CONTACT:

NAME

Annalene de Beer

POSITION Director: Corporate Services

DIRECTORATE CORPORATE SERVICES

CONTACT 021-8088073

NUMBERS

E-mAIL ADDRESS | Annalene.debeer@stellenbosch.gov.za

REPORT DATE 2023-08-24



mailto:Annalene.debeer@stellenbosch.gov.za
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4, STELLENBOSCH

STELLENBOSCH e PNIEL ¢« FRANSCHHOEK

% MUNICIPALITY ¢« UMASIPALA ¢« MUNISIPALITEIT

APPLICATION FOR LEASE OF MUNICIPAL LAND
APPLICATION FORM

APPLICANT’S DETAILS

Name : Wine Travellers Pty Ltd T/A The Wine Glass Stellenbosch
represented by Brennan Davis

Physical address: 13 Ryneveld Street
Stellenbosch

Postal code: 7600....................

Mailing address: Postnet Suite 157, Pvt Bag X16
Hermanus

E-mail address: info@twgstellies.co.za
Telephone: 082 555 2332
Cell phone: 082 896 4343

PROPERTY DETAILS OF APPLICANT

Erf/farm number : Erf 1260

Suburb: Stellenbosch CBD

Town: Stellenbosch
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C: PROPERTY DETAILS OF LEASE AREA

Erf/farm number : Street reserve adjacent to erf 1260
Suburb: Stellenbosch CBD
Town: Stellenbosch

Area of encroachment: 28 m?

* To be supplemented with a sketch-plan with dimension in m?

D: TYPE OF APPLICATION:

Please mark the appropriate block

For commercial purposes, other than for parking X

For commercial parking purposes,

For residential parking purposes

For non-commercial purposes (such as garden purposes, gates,ect)

For projecting structures onto street reserves

For projecting structures onto other council-owned land

Other: please provide description:

Brief description of application:
We wish to submit an application to make use of the street reserve in front of our
restaurant located at 13 Ryneveld Street in Stellenbosch.

Motivation
The Wine Glass is an upmarket restaurant that highlights and showcases the world-
class wine and food produce of the Stellenbosch Region. Our stylish and well-
considered concept, design and offering add great value to the street and to this
important tourist node of town.
This application builds on the touristy atmosphere already established in this part of
Ryneveld Street by our neighbouring businesses, a number of whom are trading
successfully on the pavement areas fronting their properties - including De
Warenmarkt, Beyerskloof and Bootleggers.
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LIST OF ATTACHEMENTS AND SUPPORTING DOCUMENTS

Please mark the appropriate box

Special Power of Attorney, where Applicant is not the owner X
Diagram of proposed area of the lease area X
Letters of consent (affected neighbours) X
Application fee (non-refundable)

| hereby certify that the information supplied in this application form is correct
and that | am property authorized to make this application.

Applicant’s signature: Date: 15 May 2023

Full name: Brennan Victor Davis
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FOR OFFICIAL USE

e The application was consideredon ........................... BY. i
e The application was

| | APPROVED I | |NOT APPROVED I

Conditions (If ANy ) oo

*If approved

Encroachment fee paid

Lease Agreement signed

Agreement/Permit processed on Contract Management System
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WINE TRAVELLERS (PTY) LTD
Registration number: 2021/877747/07
(“the Company”)

RESOLUTIONS OF DIRECTORS OF THE COMPANY PASSED AT HERMANUS ON THE
5™ OCTOBER 2021

RESOLVED:

1. That the Company shall be entitled to make the following applications to the
Stellenbosch Municipality in relation to Erf 1260, Sectional Title Scheme “Devonshire
House”, SS Number 47/2011, situate at 13 Ryneveld Street in Stellenbosch.

a. For an Encroachment Permit (allowing the Company to use the sidewalk), and
b. a Temporary Departure in terms of the Municipal Land Use Planning By-Law.

2. That Brennan Davis is hereby authorised to sign the applications and all documents
necessary to give effect to the applications.

BRENNAN DAVIS
< 2
— 1

JAC,QU7I.ES LE ROUX
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WINE TRAVELLERS (PTY) LTD

WL the wine glass

Directors: B Davis, W De Clercq, J Le Roux Wine Travellers (Pty) Ltd 2021/877747/07
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Freedom of Movement
Stellenbosch
7600

29 November 2021

To whom it may concern,

As the abutting neighbour to The Wine Glass in Ryneveld Street, Stellenbosch we have no objection
to the use of the street reserve for dining purposes and give our consent to their application for the
10sqm and 18sqm areas as indicated in the attached photographs provided that the street view to
our store is not materiaily obstructed.

You are welcome to contact me should you need to.

Sincerely,
Freedom Of Movement Owner

Verified by PDFFlller
7 -
e

12-03-2021 00:00

stb@freedomofmovement.co.za
021 8839114



Page 126

AGENDA SPECIAL MAYORAL COMMITTEE MEETING 2023-08-30

5.8

PROPOSED LEASE AGREEMENT: ERF 1238 (11 ADRINGA STREET), WIINHUIS

Collaborator No:
IDP KPA Ref No: Good Governance
Meeting Date: 30 August 2023

1.

SUBJECT: PROPOSED LEASE AGREEMENT: ERF 1238 (11 ADRINGA STREET),
WIINHUIS

PURPOSE

To consider an application from Wijnhuis Dorpsmeent t/a Wijnhuis, to enter into a
Lease Agreement with Stellenbosch Municipality, in terms whereof they would be able
to use a portion of Council-owned property for outdoor dining purposes.

DELEGATED AUTHORITY

In terms of the approved System of Delegations the Executive Mayor, in consultation
with the Executive Mayoral Committee, has the delegated Authority to consider
applications for Lease Agreements, up to a contract value not exceeding R5M and not
exceeding a period of 10 years.

The approval of lease agreements of three (3) years and less has been delegated to
the Municipal Manager.

EXECUTIVE SUMMARY

An application to use a portion of the street reserve for Outdoor Dining purposes has been
received from the owner of Wijnhuis trading of erf 1238, Stellenbosch. The application is not
in line with the provisions / requirements of the Outdoor Dining Policy and is not supported
by the Engineering Department. There is not 1.5m unobstructed walkway for pedestrian use
available on sidewalk due to a tree situated in front of the restaurant. Under 6.2.1 are photos
showing how area is currently being used. The photos was taken by the contract
management unit. We served the applicant with a letter requesting that they apply for the
outdoor dining lease to ensure compliance.

They have not specified a requested time for the lease and the area they are interested in
is 4 m2. The applicant has not provided a diagram indicating the placement of furniture on
the sidewalk. The placement is indicated in the photographs in the item.

The department cannot support the application in its current form as it does not comply with
the legislation.

RECOMMENDATION

For consideration.
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6. DISCUSSION / CONTENT

6.1 Background

6.1.1 Application for lease
An application was received from Wijnhuis to enter into an agreement with
Stellenbosch Municipality in terms of where they would be able to use a portion of
Council-owned property for outdoor dining purposes. A copy of the application is
attached as APPENDIX 1. The extent of the encroachment area is approximately 4m2.

6.2 DISCUSSION

6.2.1. Locality and context

Erf 1238, Stellenbosch is located at 11 Adringa Street, Stellenbosch, as shown on Fig
1l.and Fig 2, below as well as photographs of how area is currently used under Fig 3.

Fig 1. Location and context
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Fig 2 .Extent of area
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Fig. 3 Current area used for outdoor dining

6.2.2 Legal requirements

6.2.2.1 Municipal Asset Transfer Regulations
In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering
an application for an approval of a right to use municipal property, the following needs

to be taken into account, inter alia-:

a) whether the capital asset may be required for the municipality’s own use during
the period for which the right is to be granted;

b) the extent to which any compensation to be received for the right, together with
the estimated value of improvements or enhancements to the asset, will result in a
significant financial benefit to the municipality;

c)the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;

d)Any comments received from the local community, and
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6.2.2.2

6.2.2.3

6.2.2.4

e) compliance with the legislative regime applicable to the proposed granting of the
right.

Stellenbosch By-Law on Roads and Streets

In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, no person
may, without prior written permission of the Municipality, cause an
encroachment on a street, sidewalk or road reserve forming part thereof.

Property Management policy

Section 9 2.2 deals with deviations from the competitive process, and reads as
follows:

The Municipal Council may dispense with the competitive processes established
in this policy and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an
unsolicited application, but only in the following circumstances, and only after having
advertised Council’'s intention so to act. Should any objections be received as a
consequence of such a notice, such objections first be considered before a final
decision is taken to dispense with the competitive process established in this policy.
However, should any objections, be received from potential, competitive bidders,
then a public competitive process must be followed. The advertisement referred to
above should also be served on adjoining landowners, where the Municipal Manager
is of the opinion that such transaction may have a detrimental effect on such adjoining
landowner(s):

(h)where encroachment applications are received from adjoining owners, including
applications for outdoor dining permits, subject to approved tariff structure.

Outdoor Dining Policy

6.2.2.4.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.4.2 Suitable Locations

Outdoor cafes, restaurants and traders may apply for lease where local conditions
are favourable for their operation, including areas of Council e.g. road reserves,
sidewalks, Public Open Spaces. All applications in locations of high pedestrian
usage, e.g. a retail center, will be required to take pedestrian needs into
consideration.

6.2.2.4.3 Assessment Criteria

The most important local conditions to be considered when an application for lease
of the road reserve area is received will be those issues pertaining to pedestrian
(including pedestrians who are using wheelchairs, baby prams or are visually
impaired) and vehicular circulation, convenience and safety of patrons and the
general public, existing streetscape elements and residential amenity.
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The ground surface must be sufficiently level to support a proper layout and safe
use.

6.2.2.4.4 Layout

The style, layout and orientation of furniture should be chosen according to the
extent and shape of the available space of the leased area.

The size of an outdoor cafe or placement of any object on the sidewalk will depend
on the width of the sidewalk.

6.2.2.4.5 Defined Area

The applicant will be required to define the area with appropriate markers. (ie a
single galvanized steel nail inserted in between the pavers, or a paint spot no larger
than 5cm in diameter placed at the corners of the defined area in a semi- permanent
paint) to the satisfaction of Council.

6.2.2.4.6 Lease Conditions

The applicant must comply with the conditions set out in the lease agreement and
this policy. The lease will be for a period of not more than 5 years with an option to
renew. These conditions would also generally require that the local environmental
factors be reviewed annually and adjustments to the lease agreement may be
required.

If the lease agreement that is entered into is seen as not providing long-term rights,
there is no need to advertise the proposed agreement for public input/comments or
objections. Should the municipality receive any complaints the lease agreement
may be terminated due to the objections.

6.3 Financial Implications

In terms of the current, approved tariff structure for outdoor dining lease agreements
a fee of R150 per m? is charged on a monthly basis which means that the monthly
rental will be R 600.00 (incl. of VAT) and an escalation of 6% is recommended.

6.4 Legal Implications

The legal implications are discussed under 6.2.2 above. As the proposed term of the
lease agreement is three (3) years and when the value of the lease and property is taken
into account the asset transfer regulations are not applicable as it is not seen as long-
term rights on council property that are being given.

6.5 Staff Implications
No additional staff implications.
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6.6 Previous / Relevant Council Resolutions
SPECIAL COUNCIL MEETING: 2002-06-22: ITEM 9.2.5 RESOLVEND (nem con)
(@) That council takes note of the intended communication to the public;

(b) That Council takes note that all restaurants and business will be given notice to
apply / re-apply for a lease to use council property for outdoor dining purposes; and

(c) That the approval of the leases of three (3) years and less be delegated to the
Municipal Manager for approval.

6.7 Risk Implications

The risks are addressed in the item.
6.8 Comments from Senior Management
6.8.1 Director: Infrastructure Services

¢ The Municipality concludes an agreement with the applicant, detailing the
conditions of approval.

e Leased area is zoned as road reserve and cannot be enclosed - to exclude the
public, the municipality or other services provider from accessing the area.

e Ensure public risk and liability insurance is in place to cover 3™ party claims.
Council is indemnified against all possible 3™ party claims.

e The municipality or other public service provider must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services with-in
the leased area.

¢ The municipality reserves the right to end the lease agreement when the need
arises, i.e. when the leased space is required for municipal or other public
services purposes.

e Areas outside of the leased area must remain free from any obstruction to
pedestrian movements.

6.8.2 Director: Planning and Economic Development

The Stellenbosch Municipality Roads and Street Bylaw, 2021 as promulgated in the
Provincial Gazette no. 8436 dated 28 May 2021, defines “sidewalk” “means that portion
of a street between the outer boundary of the roadway and the boundary lines of adjacent
properties or buildings which is intended for the use of pedestrians, pedal cyclists and
any other category of vehicles as may be determined by the Municipality in accordance
with section 42(1);”

The definition clearly stipulates that the use of sidewalk is intended for pedestrians, pedal
cyclists and any other vehicle. The use of sidewalks as part of the commercial activities
of outdoor cafes and restaurants is a form of activity on the street that should improve
the quality of public places and urban life. This use must however not be at the cost of
overall safety of road users as intended in terms of the above bylaw.
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6.8.3

6.8.4

6.8.5

It should be noted that currently the Final Draft Outdoor Dining and Events Overlay Zone,
is undergoing a public participation process, of which the closing date for comments is
02 September 2023. In the absence of this overlay zone a suitable land use application
must be submitted to evaluate the intended land usage, as the current and proposed
land use is not in accordance with the applicable zoning.

Chief Financial Officer

No comments requested.

Director: Community Services

No comments requested.

Municipal Manager

No comments requested yet.

ANNEXURES: 1. Application

FOR FURTHER DETAILS CONTACT:

NAME

Annalene de Beer

PoSITION Director: Corporate Services

DIRECTORATE CORPORATE SERVICES

CONTACT 021-8088073

NUMBERS

E-MAIL ADDRESS | Annalene.debeer@stellenbosch.gov.za

REPORT DATE 2023-08-24
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APPLICATION FOR LEASE OF MUNICIPAL LAND
APPLICATION FORM

APPLICANT’S DETAILS

Name : _Wijnhuis Dorpsmeent

Physical address: 11AndnngaStreet
Stellenbosch

Postal code:.. 7600
Mailing address: POBOX697
Stellenbosch

Postal code:.. 7599
E-mail address: admin@rank.co.za / amy@rank.co.za

Telephone: 021 887 3606

Cell phone:

PROPERTY DETAILS OF APPLICANT

Erf/farm number : 1238

Suburb: StellenboschCentraI
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Town: } _§t_§!l_e_ F‘.’?F’.?.C.'?. TR U

PROPERTY DETAILS OF LEASE AREA

Erf/farm number : 1238

Stellenbosch Central

Suburb:
Town: Stellenbosch
Area of encroachment: 4 .M

* To be supplemented with a sketch-plan with dimension in m?

TYPE OF APPLICATION:

Please mark the appropriate block

For commercial purposes, other than for parking
For commercial parking purposes,

For residential parking purposes

For non-commercial purposes (such as garden purposes, gates,ect)
For projecting structures onto street reserves

For projecting structures onto other council-owned land

HEN NS .

Other: please provide description:

Brief description of application:

Small extension to front premises entrance for planters.

Yo 1A Z= 1[0 A PP
More than adequate sidewalk space in front premises. _

The small extension request will be barely noticeable.
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LIST OF ATTACHEMENTS AND SUPPORTING DOCUMENTS

Please mark the appropriate box

Special Power of Attorney, where Applicant is not the owner

Diagram of proposed area of the lease area Available on request.

Letters of consent (affected neighbours) Available on request.

Application fee (non-refundable) Please advise on fee.

| hereby certify that the information supplied in this application form is correct

and that | am property authorized to make this application.
% () _}__

/ ‘\\-}

R
Applicant’s signature: 0 Date: 20th March 2023

Full name: . AmyKleu .
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FOR OFFICIAL USE

e The application was consideredon ............................ buusyuia.. sz
e The application was

APPROVED NOT APPROVED

Conditions (if any):

Applicant was informed of outcome on ...
SIGNATURE OF RESPONSIBLE OFFICIAL DATE
) F: 1) {1 W e R R

*If approved

_I Encroachment fee paid

j Lease Agreement signed

E | Agreement/Permit processed on Contract Management System

SIGNATURE OF RESPONSIBLE OFFICIAL DATE

Name: ..o e e
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5.9

PROPOSED LEASE AGREEMENT: ERF 1271, 20 RYNEVELD STREET,
STELLENBOSCH: DE WARENMARKT RESTAURANT

Collaborator No:

IDP KPA Ref No: Good Governance

Meeting Date: 30 August 2023

1. SUBJECT: PROPOSED LEASE AGREEMENT: ERF 1271, 20 RYNEVELD STREET,
STELLENBOSCH: DE WARENMARKT RESTAURANT

2. PURPOSE
To consider an application from De Warenmarkt Restaurant, to enter into a Lease
Agreement with Stellenbosch Municipality, in terms whereof they would be able to use
a portion of Council-owned property for outdoor dining purposes.

3. DELEGATED AUTHORITY
In terms of the approved System of Delegations the Executive Mayor, in consultation
with the Executive Mayoral Committee, has the delegated Authority to consider
applications for Lease Agreements, up to a contract value not exceeding R5M and not
exceeding a period of 10 years.
The Municipal Manager has the delegated authority to enter into lease agreements of
three (3) years or less.

4, EXECUTIVE SUMMARY

An application to use a portion of the street reserve for Outdoor Dining purposes has been
received from the owner of De Warenmarkt Restaurant trading from erf 1271, Stellenbosch.
The application is in line with the provisions /requirements of the Outdoor Dining Policy and
is supported by the Engineering Department. Under 6.2.1 are photos showing how area is
currently being used. The applicant does not currently have any lease agreement of
previous encroachment agreement with the municipality and is therefore not paying rent for
current use. We served the applicant with a letter requesting that they apply for the outdoor
dining lease to ensure compliance.

They have not specified a requested time for the lease and the area they are interested in
is 46m. They have however note made it clear on their draft plan of what furniture will be
used however same is visible on the photographs in the item as well as the demarcation
being used. The photos were taken by the contract management unit.

A space for pedestrians of 1.5m on the walkway is currently being left open.

The applicant has also filed an application for approval to add a new deck on Ryneveld
street. A proposed design for the new deck has also been submitted and is visible in the
item. The department can only support the application for the Plein Street usage provided
that an application for the deck is submitted and approved.
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5.

6.

6.1

RECOMMENDATIONS

(@)

(b)

(©)

(d)

(e)

that the land as indicated on Fig land 2, measuring approximately 46mz2. in
extent, be identified as land not needed to provide the minimum level of basis
municipal services during the period that the rights are awarded,;

that the in-principle approval be considered for an initial period of three (3) years
with the option of a renewal subject to the following conditions:

1. Should the application to erect a further deck be approved by council the
approval will be subject to Heritage approval being obtained as well as
submission of building plans with the building department for approval,

2. Council be indemnified against all possible 3™ party claims;

3. The municipality or other public service providers must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services within
the leased area. For planned maintenance and repairs, upgrades or new
installations, the applicant will be provided with a 5-day written notice to
remove all furniture for the municipality and any other public service provider
to gain access. For emergency work the applicant will be required to remove
everything immediately for the municipality or other public service providers
to gain access.

4. The cost of removing and re-instating the deck will be for the applicant;

that the Municipal Manager be authorised to determine the rental amount and
escalation;

that the area in Ryneveld Street be kept open for pedestrian use given the trees
on the sidewalk; and

that an application must be submitted for the deck in Plein Street.

DISCUSSION / CONTENT

Background

6.1.1 Application for lease

An application was received from De Warenmarkt Restaurant to enter into an
agreement with Stellenbosch Municipality in terms whereof they would be able to use
a portion of Council-owned property for outdoor dining purposes. A copy of the
application is attached as APPENDIX 1, with drawings of the proposed lay-out
attached as APPENDIX 2. The extent of the area is approximately 46m2. A further
application was received to erect a new deck with an area of 39 m2. A copy of the
design of the new deck is attached hereto as APPENDIX 3.
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6.2 DISCUSSION
6.2.1. Locality and context

Erf 1271, Stellenbosch is located at 20 Ryneveld Street, Stellenbosch, as shown on
Fig 1.and Fig 2, below as well as photographs of how the area is currently being used

under Fig 3. Under Fig 4 is the design of the new deck that the applicant wishes to
erect.

From the photographs it is clear that sufficient space is avaialble for pedestrians use.
National guidelines for non motorised transport requires unhindered access of 1.5m.

Fig 1. Location and context
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Fig 2 .Extent of area
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Fig. 3 Current area being used for outside Dining
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Fig 4. Design of new deck in Ryneveld Street

6.2.2 Legal requirements

6.2.2.1 Municipal Asset Transfer Regulations
In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering
an application for an approval of a right to use municipal property, the following needs

to be taken into account, inter alia-;

a) whether the capital asset may be required for the municipality’s own use during
the period for which the right is to be granted;

b) the extent to which any compensation to be received for the right, together with
the estimated value of improvements or enhancements to the asset, will result in a
significant financial benefit to the municipality;

c)the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;

d)Any comments received from the local community, and

e) compliance with the legislative regime applicable to the proposed granting of the
right.
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6.2.2.2 Stellenbosch By-Law on Roads and Streets

In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, no person
may, without prior written permission of the Municipality, cause an
encroachment on a street, sidewalk or road reserve forming part thereof.

6.2.2.3 Property Management policy

Section 9 2.2 deals with deviations from the competitive process, and reads as
follows:

The Municipal Council may dispense with the competitive processes established
in this policy and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an
unsolicited application, but only in the following circumstances, and only after having
advertised Council’'s intention so to act. Should any objections be received as a
consequence of such a notice, such objections first be considered before a final
decision is taken to dispense with the competitive process established in this policy.
However, should any objections, be received from potential, competitive bidders,
then a public competitive process must be followed. The advertisement referred to
above should also be served on adjoining landowners, where the Municipal Manager
is of the opinion that such transaction may have a detrimental effect on such adjoining
land owner(s):

(h)where encroachment applications are received from adjoining owners, including
applications for outdoor dining permits, subject to approved tariff structure.

6.2.2.4 Outdoor Dining Policy
6.2.2.4.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.4.2 Suitable Locations

Outdoor cafes, restaurants and traders may apply for encroachment where local
conditions are favourable for their operation, including areas of Council e.g. road
reserves, sidewalks, Public Open Spaces. All applications in locations of a high
pedestrian usage, e.g. a retail center, will be required to take pedestrian needs into
consideration.

6.2.2.4.3 Assessment Criteria

The most important local conditions to be considered when an application for
encroachment of the road reserve area is received will be those issues pertaining
to pedestrian (including pedestrians who are using wheelchairs, baby prams or are
visually impaired) and vehicular circulation, convenience and safety of patrons and
the general public, existing streetscape elements and residential amenity.

The ground surface must be sufficiently level to support a proper layout and safe
use.
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6.2.2.4.4 Layout

The style, layout and orientation of furniture should be chosen according to the extent
and shape of the available space of the leased area.

The size of an outdoor cafe or placement of any object on the sidewalk will depend
on the width of the sidewalk.

6.2.2.4.5 Defined Area

The applicant will be required to define the area with appropriate markers. (ie a single
galvanized steel nail inserted in between the pavers, or a paint spot no larger than
5cm in diameter placed at the corners of the defined area in a semi- permanent paint)
to the satisfaction of Council.

6.2.2.4.6 Lease Conditions

The applicant must comply with the conditions set out in the lease agreement and
this policy. The lease will be for a period of not more than 5 years with an option to
renew. These conditions would also generally require that the local environmental
factors be reviewed annually and adjustments to the lease may be required.

If the lease agreement that is entered into is seen as not providing long term rights,
there is no need to advertise the proposed agreement for public input/comments or
objections. Should the municipality receive any complaints the lease agreement may
be terminated due to the objections.

6.3 Financial Implications
In terms of the current, approved tariff structure for outdoor dining lease agreements
a monthly fee of R150.00 per square meter is charged so for the current area being
used R6 900.00(incl. of VAT) is applicable and if the new deck is approved a further
R5 850.00 (incl. VAT) will be applicable and an escalation of 6% is recommended.

6.4 Legal Implications
The legal implications are discussed under 6.2.2 above. As the proposed term of the lease
agreement is three (3) years and when the value of the lease and property is taken into
account the asset transfer regulations are not applicable as it is not seen as long-term
rights on council property that are being given.

6.5 Staff Implications
No additional staff implications.

6.6 Previous / Relevant Council Resolutions
SPECIAL COUNCIL MEETING: 2022-06-22: ITEM 9.2.5 RESOLVED (nem con)

(a) that Council takes note of the intended communication to the public;

(b) that Council takes note that all restaurants and businesses will be give notice to
apply / re-apply for a lease to use council property for outdoor dining purposes; and
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6.7

6.8

6.8.1

6.8.2

(c) that the approval of the leases of three (3) years and less be delegated to the
Municipal Manager for approval.

Risk Implications
The risks are addressed in the item.
Comments from Senior Management

Director: Infrastructure Services

¢ The Municipality concludes an agreement with the applicant, detailing the conditions
of approval.

e Leased area is zoned as road reserve and cannot be enclosed - to exclude the
public, the municipality or other services provider from accessing the area.

e Ensure public risk and liability insurance is in place to cover 3" party claims.

e Council is indemnified against all possible 3" party claims.

¢ The municipality or other public service provider must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services with-in the
leased area.

e The municipality reserves the right to end the encroachment agreement when the
need arises, i.e. when the encroached space is required for municipal or other public
services purposes.

e Areas outside of the leased area must remain free from any obstruction to
pedestrian movements.

Director: Planning and Economic Development

The Stellenbosch Municipality Roads and Street Bylaw, 2021 as promulgated in the
Provincial Gazette no. 8436 dated 28 May 2021, defines “sidewalk” “means that portion of
a street between the outer boundary of the roadway and the boundary lines of adjacent
properties or buildings which is intended for the use of pedestrians, pedal cyclists and any
other category of vehicles as may be determined by the Municipality in accordance with
section 42(1);”

The definition clearly stipulates that the use of sidewalk is intended for pedestrians, pedal
cyclists and any other vehicle. The use of sidewalks as part of the commercial activities of
outdoor cafes and restaurants is a form of activity on the street that should improve the
quality of public places and urban life. This use must however not be at the cost of overall
safety of road users as intended in terms of the above bylaw.

It should be noted that currently the Final Draft Outdoor Dining and Events Overlay Zone,
is undergoing a public participation process, of which the closing date for comments is 02
September 2023. In the absence of this overlay zone a suitable land use application must
be submitted to evaluate the intended land usage, as the current and proposed land use
is not in accordance with the applicable zoning.
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6.8.3 Chief Financial Officer

No comments requested.

6.8.4 Director: Community Services

No comments requested.

6.8.5 Municipal Manager

No comments requested yet.

ANNEXURES: 1. Application

2. Diagram

3. New deck design

FOR FURTHER DETAILS CONTACT:

NAME

Annalene de Beer

PosiTION

Director: Corporate Services

DIRECTORATE

CORPORATE SERVICES

CONTACT NUMBERS

021-8088073

E-MAIL ADDRESS

Annalene.debeer@stellenbosch.gov.za

REPORT DATE

07/08/2023
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eoloe STELLENBOSCH o PNIEL ¢« FRANSCHHOEK

[ o113
% MUNICIPALITY « UMASIPALA ¢« MUNISIPALITEIT

Date: 21/02/2023
TO WHOM IT MAY CONCERN s orly
Dear Sir/ Madam

POLICY ON OUTDOOR DINING, TRADING AND THE USE OF PUBLIC PLACES FOR

—_

COMMERCIAL TRADING AND DISPLAY

Stellenbosch is a unique town. Residents, Students, Local visitors and International Tourists alike
enjoy the variety of restairants, cafes, wine bars and coffee shops that are on offer. Restaurants
spilling onto sidewalks an patrons enjoying meals and drinks beneath giant oak tree canopies
have become synonymous with our town. As a municipality, we fully embrace the uses and
opportunities that outdoor dining brings, and we want to work with Business Owners to preserve
this unique character. In the same vein we want to ensure that everyone, especially people with

limited mobility, can make use of sidewalks safely.

It has however become prudent for the Municipality to standardise the outdoor dining operations
to ensure that everyone operates within the confines of the law. Whereby all businesses that
offer outdoor dining must apply and re-apply for a lease of the space they are using for their
outdoor dining.

This approach will standardise the approval process of the leases and replace the current
encroachments. The Municipality strives to create an environment that is conducive to economic
activity while at the same time addressing all the current violations. The current encroachment

approach is outdated and not in compliance with the latest legislation.

To give effect to this, the municipality has put in place the following measures as it relates to
businesses who offer outdoor dining options:
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All businesses that use the sidewalk (Municipal property) for outdoor dining or the display
of goods for sale must apply for a lease for the area they use or want to use.

All businesses in the CBD that are participating in outdoor dining or the selling of goods
on the sidewalk will receive a letter from the Municipality shortly.

CURRENT ENCROACHMENTS:

Business Owners who are presently in possession of an approved Encroachment
Agreement and who applies within 20 days after the receipt of the letter may continue with
the outdoor dining use until the lease application has been considered.

ENCROACHMENT IN PROCESS:

Business Owners who have applied for an encroachment but are not in possession of an
approved encroachment agreement must re-apply for a lease. These Business Owners
will be allowed to continue with the current use until the lease application has been

processed.

ILLEGAL ENCROACHMENTS:
Business Owners who have not apphed on or before 28 February 2023 and are presently
not in possession of an approved agreement, but are operating nevertheless, must apply
within 30 days and must cease all operations until the lease application has been

considered.

All new establishments intending to operate an outdoor dining facility or sell goods from
outside their shops must apply before starting to operate such an outdoor dining /

shopping facility.

Any business owner who does not apply within the 30 days’ time frame will have to cease

their operations with immediate effect.

Please note that application will require at least a sketch plan of how the outdoor space
will be used and need to be clearly demarcated to stop spilling over the area agreed on.
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e If any structure is built or intended to be built on the area it will require approved building

plans.

e All Business Owners must ensure that the intended encroachment area complies with

zoning regulations.
e No advertising board can be placed on pavements.

Business owners must ensure that they operate within the approved area as illegal

encroachments will be addressed going forward.

It should be emphasised that this process is intended to promote better outdoor experience, limit

illegal activities and to ensure fair competition amongst businesses.

Attached hereto is an application form to apply for = izase of municipal land. Kindly complete the
form and email to Yolande.vandenBerg@stelientoscti.gov.za or hand deliver to NPK Building,
cnr Ryneveld and Plein Streets, Stellenbosch for attention Property Management. Please also

direct queries in this regard to same.
Yours faithfull

HEAD: CQNYRACTS MANAGEMENT
YOLANDE VAN DEN BERG

Yolande.vandenberg@stellenbosch.qov.za
Tel: 021 808 8073
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ACKNOWLEDGEMENT OF RECEIPT

De Warenmarkt

----------------------------------------------------

/
LU 25 February 2023
SIGNATURE DATE
TENANT/OWNER
WITNESS 15 covveeeeeecmsescssssesssesassasascase
2 T Y Y —
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STELLENBOSCH

e STELLENBOSCH e PNIEL ¢ FRANSCHHOEK
00
€® MUNICIPALITY « UMASIPALA « MUNISIPALITEIT

A:  APPLICANT’S DETAILS

De Warenmarkt Restaurant

Name : S NI SR
, 20 Ryneveld S
Physical address: ... Celndunt ! ; .r.ef.e.t ......................
..... Stellenboseh . ..uiiie i
Postai code:... 7800, ...,
Mailing address: LAsPhysical .
Postal code:........ccoviiiiiiiininnnnne
E-mail address: Janiel@dewarenmarkt o, v
Telephone: NI PA K- 71 BT v
083 414 7374
Cellphole:. . . i cosssvsenass s avaaes RN SRS

B: PROPERTY DETAILS OF APPLICANT

Erfffarm number: ... 2T e,

Suburb: Stellenbosch

--------
--------------------------------------
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TOWNE: 1 - =% . deessefbediinmeions Ber iR WG T

PROPERTY DETAILS OF LEASE AREA

Erfffarm number: 8
T 1+
TOWNR! iirertieeeiaetierees s e anastane

Area of encroachment: coovieiiiiiiiiiirerereeenneeenaaennseeans m?

* To be supplemented with a sketch-plan with dimension in m?

TYPE OF APPLICATION:
Please mark the appropriate block

For commercial purposes, other than for parking

| ]

For commercial parking {3,

For residential parking pu ;<.

For non-commercial purposes (such as garden purposes, gates,ect)

For projecting structures onto street reserves

For projecting structures onto other council-owned land D

Other: please provide description:

) - . . To make use of the area onto Rynelveld Street f i
Brief description of application:  ......cccereeeeririvesueressns e e i

restauranting purposes.

.........................................................................................................

.........................................................................................................

.........................................................................................................

..........................................................................................................
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--------------------------------------------------------------------------------------------------------

---------------------------------------------------------------------------------------------------------

LIST OF ATTACHEMENTS AND SUPPORTING DOCUMENTS

Please mark the appropriate box

Special Power of Attorney, where Applicant is not the owner
Diagram of proposed area of the lease area

Letters of consent (affected neighbours)

LICEELET

Application fee (non-refundat;iz)

| hereby certify that the inforn:ation suppiicd in this application form is correct
and that | am property authorized to make this application.

25 February 2023

Applicant's signature: .......c 0\ Acccciecnee. Datel i,
Full name: Daniel Eduard Kriel
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FOROFRICIAL USE.

o The application was considered on ...........cccccevvunnnnnne BY o cssassummammsaans
e The application was

I I APPROVED I | INOT APPROVED I

Conditions (if any): .o B e SRR N e

...........................................................................

............................................................................

.........................................................................

*If approved

LD Encroachment fee paid

D Lease Agreement signed
Q Agreement/Permit processed on Contract Management System
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k:\corp\jv002\de warenhuisVease agreement\140901 final loase agreement exe.docx

-19 -

ANNEXURE C

FLOOR PLAN /SITE DIAGRAM

AGREEMENT OF LEASE (CPA)— CORNER OF PLEIN AND RYNEVELD STREET, STELLENBOSCH (17 JULY 2014)
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ANNEXURE 3



mnmuo

e =1=]
NdN

Project:
Plan view:

1471/111 | Pieter De Warenmarkt
Kitchen | Alternative - 1
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Scale : Fit to frame
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5.10

PROPOSED LEASE AGREEMENT: ERF 3765 (52 DORP STREET, STELLENBOSCH):
CIOVITA

Collaborator No:

IDP KPA Ref No: Good Governance

Meeting Date: 30 August 2023

1. SUBJECT: PROPOSED LEASE AGREEMENT: ERF 3765 (52 DORP STREET,
STELLENBOSCH): CIOVITA

2. PURPOSE
To consider an application from Ciovita to enter into a Lease Agreement with
Stellenbosch Municipality, in terms of where they would be able to use a portion of
Council-owned property for outdoor dining purposes.

3. DELEGATED AUTHORITY
In terms of the approved System of Delegations the Executive Mayor, in consultation
with the Executive Mayoral Committee, has the delegated Authority to consider
applications for Lease Agreements, up to a contract value not exceeding R5M and not
exceeding a period of 10 years.
The Municipal Manager as the delegation to enter into lease agreements of three (3)
years or less.

4, EXECUTIVE SUMMARY

An application to use a portion of the street reserve for Outdoor Dining purposes has been
received from the owner of Ciovita operating from Erf 3765, Stellenbosch. The application
is in line with the provisions /requirements of the Outdoor Dining Policy and is supported by
the Engineering Department. Under 6.2.1 are photos showing how area is currently being
used. The photos were taken by the Contract Management Unit. The applicant does not
currently have any lease agreement or previous encroachment agreement with the
municipality and is therefore not paying rent for current use. We served the applicant with
a letter requesting that they apply for the outdoor dining lease to ensure compliance.

They have not specified a requested time for the lease and the area they are interested in
is 16m2. They have however not made it clear on their draft plan what furniture they will be
using and a small wooden deck has already been erected. They have no permission for the
deck. A 1.5m area has been left open for pedestrian use of the sidewalk.

The department can only support the application if all requirements are complied with
including the approval of the erected deck.
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5.

6.

6.1

RECOMMENDATIONS

(@)

(b)

(©)

(d)
(e)

()

that the land as indicated on Fig land 2, measuring approximately 16mz2. in
extent, be identified as land not needed to provide the minimum level of basis
municipal services during the period that the rights are awarded;

that the in-principle approval be considered for an initial period of 3 years with
the option of a renewal subject to the following conditions;

that the application to use a portion of Council-owned land for outdoor dining
purposes be approved, subject thereto; -

1. The applicant applies for approval from the Heritage Council,
2. Building plans be submitted for approval by the building department;
3. Council is indemnified against all possible 3™ party claims;

4. The municipality or other public services providers must not be prohibited
from maintaining, repairing, upgrading and / or installing new public services
within the leased area. The applicant will be responsible for taking the deck
down and re-instating same at their own costs. For planned maintenance
and repairs the applicant will be provided with a 5-day written notice to
remove the deck for the municipality and any other public service provider
to gain access. For emergency work the applicant will be required to remove
everything immediately for the municipality or other public service providers
to gain access;

5. The municipality reserves the right to end the lease agreement when the
need arises, i.e. when the leased area is required for municipal or other
public services purposes or when the applicant refuses the municipality or
other public services access as required.

that the application must be submitted for the deck already erected;

that the municipal Manager be authorised to determine the rental amount and
escalation; and

that the applicant must ensure that the unobstructed pedestrian are ais 1.5
meter wide.

DISCUSSION / CONTENT

Background

6.1.1 Application for lease agreement

An application was received from Ciovita to enter into an agreement with Stellenbosch
Municipality in terms whereof they would be able to use a portion of Council-owned
property for outdoor dining purposes. A copy of the application is attached as
APPENDIX 1, with drawings of the proposed lay-out attached hereto as APPENDIX 2.
The extent of the encroachment area is approximately 16m2.
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6.2 DISCUSSION
6.2.1. Locality and context

Erf 3765, Stellenbosch is located at 52 Dorp Street, Stellenbosch, as shown on Fig
1l.and Fig 2, below as well as photographs of how area is currently used under Fig 3.

From the photographs it can be seen that there is at least 1.5m walk away available
for pedestrians. National guideline for non motorised transport requires unhindered
access of 1.5m.

Fig 1. Location and context
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Fig 2 .Extent of area

Ciovm,
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Cloy

INspigg,

Fig 3. Current area being used for outdoor dining

6.2.2 Legal requirements

6.2.2.1 Municipal Asset Transfer Regulations
In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering
an application for an approval of a right to use municipal property, the following needs

to be taken into account, inter alia-:

a) whether the capital asset may be required for the municipality’s own use during
the period for which the right is to be granted;

b) the extent to which any compensation to be received for the right, together with
the estimated value of improvements or enhancements to the asset, will result in a
significant financial benefit to the municipality;

c)the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;

d)Any comments received from the local community, and



Page 168

AGENDA SPECIAL MAYORAL COMMITTEE MEETING 2023-08-30

e) compliance with the legislative regime applicable to the proposed granting of the
right.

6.2.2.2 Stellenbosch By-Law on Roads and Streets

6.2.2.2

6.2.2.3

In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, no person
may, without prior written permission of the Municipality, cause an
encroachment on a street, sidewalk or road reserve forming part thereof.

Property Management policy

Section 9 2.2 deals with deviations from the competitive process, and reads as
follows:

The Municipal Council may dispense with the competitive processes established
in this policy and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an
unsolicited application, but only in the following circumstances, and only after having
advertised Council's intention so to act. Should any objections be received as a
consequence of such a notice, such objections first be considered before a final
decision is taken to dispense with the competitive process established in this policy.
However, should any objections be received from potential, competitive bidders, then
a public competitive process must be followed. The advertisement referred to above
should also be served on adjoining landowners, where the Municipal Manager is of
the opinion that such transaction may have a detrimental effect on such adjoining
landowner(s):

(h)where encroachment applications are received from adjoining owners, including
applications for outdoor dining permits, subject to approved tariff structure;

Outdoor Dining Policy

6.2.2.3.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.3.2 Suitable Locations

Outdoor cafes, restaurants and traders may apply for lease agreements where local
conditions are favorable for their operation, including areas of Council e.g. road
reserves, sidewalks, Public Open Spaces. All applications in locations of high
pedestrian usage, e.g. a retail center, will be required to take pedestrian needs into
consideration.

6.2.2.3.3 Assessment Criteria

The most important local conditions to be considered when an application for lease
of the road reserve area is received will be those issues pertaining to pedestrian
(including pedestrians who are using wheelchairs, baby prams or are visually
impaired) and vehicular circulation, convenience and safety of patrons and the
general public, existing streetscape elements and residential amenity.
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The ground surface must be sufficiently level to support a proper layout and safe use.
6.2.2.3.4 Layout

The style, layout and orientation of furniture should be chosen according to the extent
and shape of the available space of the leased area.

The size of an outdoor cafe or placement of any object on the sidewalk will depend
on the width of the sidewalk.

6.2.2.3.5 Defined Area

The applicant will be required to define the area with appropriate markers. (ie a single
galvanized steel nail inserted in between the pavers, or a paint spot no larger than
5cm in diameter placed at the corners of the defined area in a semi- permanent paint)
to the satisfaction of Council.

6.2.2.3.6 Lease Conditions
The applicant must comply with the conditions set out in the lease agreement and
this policy. The lease will be for a period of not more than 5 years with an option to
renew. These conditions would also generally require that the local environmental
factors be reviewed annually and adjustments to the encroachment may be required.
If the lease agreement that is entered into is seen as not providing long-term rights
there is no need to advertise the proposed agreement for public input/comments or
objections. Should the municipality receive any complaints the lease agreement may
be terminated due to the objections.

6.3 Financial Implications
In terms of the current, approved tariff structure for outdoor dining encroachments a
monthly fee of R 2400.00 (incl. of VAT) is applicable and an escalation of 6% is
recommended.

6.4 Legal Implications

The legal implications are discussed under 6.2.2 above. As the proposed term of the lease
agreement is three (3) years and when the value of the lease and property is taken into
account the asset transfer regulations are not applicable as it is not seen as long-term
rights on council property that are being given.

6.5 Staff Implications
No additional staff implications.

6.6 Previous / Relevant Council Resolutions
SPECIAL COUNCIL MEETING: 2022-06-22: ITEM 9.2.5 RESOLVED (nem con)

(a) that Council takes note of the intended communication to the public;

(b) that Council takes note that all restaurants and businesses will be given notice to
apply / re-apply for a lease to use council property for outdoor dining purposes; and
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(c) that the approval of the leases of three (3) years and less be delegated to the
Municipal Manager for approval.

6.7 Risk Implications

The risks are addressed in the item.
6.8 Comments from Senior Management
6.8.1 Director: Infrastructure Services

e The Municipality concludes an agreement with the applicant, detailing the
conditions of approval.

e Leased area is zoned as road reserve and cannot be enclosed - to exclude the
public, the municipality or other services provider from accessing the area.

¢ During the construction phase as well as during its operational phase, the deck
must not hinder pedestrian movements on the sidewalk.

e The deck remains the property of the applicant, the applicant must:

e Attend to maintenance and repairs of the deck.
e Ensure public risk and liability insurance is in place to cover 3" party claims.
o Council is indemnified against all possible 3" party claims.

¢ The municipality or other public service provider must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services with-in the
encroached area.

e The deck must be constructed and installed in manner that aids removal and re-
installation as and when required.

e The desk or portion of the deck must therefore be removable to gain access to the
encroached area, as and when required by the Municipality or other public service
provider.

¢ For planned maintenance, repairs, upgrades or new installations, the applicant will
be provided with a 5-day written notice, to remove the deck or portion of the deck
for the Municipality or any other public service provider to gain access.

¢ For emergency works the applicant will be required to remove the deck or portion
of the deck immediately for the municipality or other public service provider to gain
access.

e The applicant to re-install the deck once the works on the public services are
complete.

e The cost for the removal and re-installation for the deck will be for the account of
the applicant.

¢ The municipality reserves the right to end the lease agreement when the need
arises, i.e. when the encroached space is required for municipal or other public
services purposes.
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6.8.2

Director: Planning and Economic Development

The Stellenbosch Municipality Roads and Street Bylaw, 2021 as promulgated in the
Provincial Gazette no. 8436 dated 28 May 2021, defines “sidewalk” “means that portion of
a street between the outer boundary of the roadway and the boundary lines of adjacent
properties or buildings which is intended for the use of pedestrians, pedal cyclists and any
other category of vehicles as may be determined by the Municipality in accordance with
section 42(1);”

The definition clearly stipulates that the use of sidewalk is intended for pedestrians, pedal
cyclists and any other vehicle. The use of sidewalks as part of the commercial activities of
outdoor cafes and restaurants is a form of activity on the street that should improve the
quality of public places and urban life. This use must however not be at the cost of overall
safety of road users as intended in terms of the above bylaw.

It should be noted that currently the Final Draft Outdoor Dining and Events Overlay Zone,
is undergoing a public participation process, of which the closing date for comments is 02
September 2023. In the absence of this overlay zone a suitable land use application must
be submitted to evaluate the intended land usage, as the current and proposed land use
is not in accordance with the applicable zoning.

6.8.3 Chief Financial Officer

Not requested.

6.8.4 Director: Community Services

Not requested

6.8.5 Municipal Manager

Not requested yet.

ANNEXURES: 1. Application

2. Diagram

FOR FURTHER DETAILS CONTACT:

NAME

Annalene de Beer

PoSITION Director: Corporate Services

DIRECTORATE CORPORATE SERVICES

CONTACT 021-8088073

NUMBERS

E-mAIL ADDRESS | Annalene.debeer@stellenbosch.gov.za

REPORT DATE 2023/08/08



mailto:Annalene.debeer@stellenbosch.gov.za

Page 172

ANNEXURE 1



Page 173

* STELLENBOSCH

STELLENBOSCH o PNIEL « FRANSCHHOEK

% MUNICIPALITY « UMASIPALA « MUNISIPALITEIT

APPLICATION FOR LEASE OF MUNICIPAL LAND
APPLICATION FORM

APPLICANT'S DETAILS
Name : ...Camryn Steenkamp..........cccovvieiii i

Physical address: .52 Dorp Street.........cooviveiiiiiennn.

...Stellenbosch.....ooovioi

Postal code:...7600.................

Mailing address: .52 Dorp Street.......cooovviiiiiiiennn.

...Stellenbosch.....oooioi

Postal code:...7600.................

E-mail address: camryn.s@ciovita..com....
Telephone: 0210548541
Cell phone: 0760392211

PROPERTY DETAILS OF APPLICANT

Erf/farm number :

Suburb:

Town:
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PROPERTY DETAILS OF LEASE AREA

Erf/ffarm number: ... 3765,

Suburb: ...Stellenbosch Central......................
Town: ...Stellenbosch ......................

Area of encroachment: e IBM2Z

* To be supplemented with a sketch-plan with dimension in mz2

TYPE OF APPLICATION:

Please mark the appropriate block

For commercial purposes, other than for parking \/

For commercial parking purposes,

For residential parking purposes

For non-commercial purposes (such as garden purposes, gates,ect)

For projecting structures onto street reserves

For projecting structures onto other council-owned land

Other: please provide description:

Brief description of application:  To continue use of the deck currently on the
front exterior of the store located at 52 Dorp Street.

Motivation:...... As a cycling focused brand, it is very important to us that we
have the option to accommodate our customers during their stops on long
rides. In order to do this, we have provided seating on our front deck where
customers are able to sit and relax, while drinking their coffee.
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LIST OF ATTACHMENTS AND SUPPORTING DOCUMENTS

Please mark the appropriate box

Special Power of Attorney, where Applicant is not the owner

Diagram of proposed area of the lease area

Letters of consent (affected neighbours)

Application fee (non-refundable)

| hereby certify that the information supplied in this application form is correct
and that | am property authorized to make this application.
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FOR OFFICIAL USE

e The application was considered on ..................cccevne. o)V
e The application was

APPROVED NOT APPROVED

Conditions (if any):

Applicant was informed Of OUICOME ON ..o e,
SIGNATURE OF RESPONSIBLE OFFICIAL DATE
NaME: ...

*If approved

Encroachment fee paid

Lease Agreement signed

Agreement/Permit processed on Contract Management System

SIGNATURE OF RESPONSIBLE OFFICIAL DATE
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5.11

PROPOSED LEASE AGREEMENT: ERF 4163 (CNR CHURCH AND BIRD STREETS),
STELLENBOSCH — LE CHANT WINE BAR

Collaborator No:
IDP KPA Ref No: Good Governance
Meeting Date: 30 August 2023

1.

SUBJECT: PROPOSED LEASE AGREEMENT: ERF 4163 (CNR CHURCH AND BIRD
STREETS), STELLENBOSCH — LE CHANT WINE BAR

PURPOSE

To consider an application from Oddo Banque Wine Bar (Pty) Ltd t/a Le Chant Wine
Bar, to enter into a Lease Agreement with Stellenbosch Municipality, in terms whereof
they would be able to use a portion of Council-owned property for outdoor dining
purposes.

DELEGATED AUTHORITY

In terms of the approved System of Delegations the Executive Mayor, in consultation
with the Executive Mayoral Committee, has the delegated Authority to consider
applications for Lease Agreements, up to a contract value not exceeding R10M and
not exceeding a period of 10 years.

The approval of lease agreements of three (3) years and less has been delegated to
the Municipal Manager.

EXECUTIVE SUMMARY

An application to use a portion of the street reserve for Outdoor Dining purposes has been
received from the owner of Le Chant Wine Bar trading of erf 4163, Stellenbosch. The
application is not in line with the provisions /requirements of the Outdoor Dining Policy and
is not supported by the Engineering Department as there is not sufficient space on the
sidewalk for pedestrian use. Under 6.2.1 are photos showing how are is currently being
used. The photos were taken by the Contract Management Unit. The applicant does not
currently have any lease agreement or previous encroachment agreement with the
municipality and is not paying rent for current use. We served the applicant with a letter
requesting that they apply for the outdoor dining lease to ensure compliance.

They have not specified a requested time for the lease and the area they are interested in
is 55 m2.

Tables and chairs will be used in the outside dining area. 1.5 m is not left on the sidewalk
adjacent to the street for pedestrians to use the sidewalk. The department cannot support
the application in its current form.

RECOMMENDATIONS

For consideration.
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6. DISCUSSION/CONTENT
6.1 Background
6.1.1 Application for lease

An application was received from Oddo Banque Wine Bar (Pty) Ltd t/a Le Chant Wine
Bar to enter into an agreement with Stellenbosch Municipality in terms of whereof they
would be able to use a portion of Council-owned property for outdoor dining purposes.
A copy of the application is attached as APPENDIX 1, with drawings of the proposed
lay-out attached as APPENDIX 2. The extent of the proposed lease area is
approximately 55mz2.

6.2 DISCUSSION
6.2.1. Locality and context
Erf 4163, Stellenbosch is located at the corners of Church and Bird Streets,

Stellenbosch, as shown on Fig 1.and Fig 2, below as well as photographs of how area
is currently used under Fig 3.

Fig 1. Location and context
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Fig 2 .Extent of area
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Fig. 3 Current area used for outdoor dining

6.2.2

Legal requirements

6.2.2.1 Municipal Asset Transfer Regulations

In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering
an application for an approval of a right to use municipal property, the following needs
to be taken into account, inter alia-;

a) whether the capital asset may be required for the municipality’s own use during
the period for which the right is to be granted;

b) the extent to which any compensation to be received for the right, together with
the estimated value of improvements or enhancements to the asset, will result in a
significant financial benefit to the municipality;

c)the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;

d)Any comments received from the local community, and

e) compliance with the legislative regime applicable to the proposed granting of the
right.
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6.2.2.2 Stellenbosch By-Law on Roads and Streets

6.2.2.3

6.2.2.4

In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, no person
may, without prior written permission of the Municipality, cause an
encroachment on a street, sidewalk or road reserve forming part thereof.

Property Management policy

Section 9 2.2 deals with deviations from the competitive process, and reads as
follows:

The Municipal Council may dispense with the competitive processes established
in this policy and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an
unsolicited application, but only in the following circumstances, and only after having
advertised Council’'s intention so to act. Should any objections be received as a
consequence of such a notice, such objections first be considered before a final
decision is taken to dispense with the competitive process established in this policy.
However, should any objections, be received from potential, competitive bidders,
then a public competitive process must be followed. The advertisement referred to
above should also be served on adjoining landowners, where the Municipal Manager
is of the opinion that such transaction may have a detrimental effect on such adjoining
landowner(s):

(h)where encroachment applications are received from adjoining owners, including
applications for outdoor dining permits, subject to approved tariff structure.

Outdoor Dining Policy

6.2.2.4.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.4.2 Suitable Locations

Outdoor cafes, restaurants and traders may apply for encroachment where local
conditions are favorable for their operation, including areas of Council e.g. road
reserves, sidewalks, Public Open Spaces. All applications in locations of a high
pedestrian usage, e.g. a retail center, will be required to take pedestrian needs into
consideration.

6.2.2.4.3 Assessment Criteria

The most important local conditions to be considered when an application for
encroachment of the road reserve area is received will be those issues pertaining to
pedestrian (including pedestrians who are using wheelchairs, baby prams or are
visually impaired) and vehicular circulation, convenience and safety of patrons and
the general public, existing streetscape elements and residential amenity.

The ground surface must be sufficiently level to support a proper layout and safe use.
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6.2.2.4.4 Layout

The style, layout and orientation of furniture should be chosen according to the extent
and shape of the available space of the encroachment area.

The size of an outdoor cafe or placement of any object on the sidewalk will depend
on the width of the sidewalk.

6.2.2.4.5 Defined Area

The applicant will be required to define the area with appropriate markers. (ie a single
galvanized steel nail inserted in between the pavers, or a paint spot no larger than
5cm in diameter placed at the corners of the defined area in a semi- permanent paint)
to the satisfaction of Council.

6.2.2.4.6 Lease Conditions

6.3

6.4

6.5

6.6

The applicant must comply with the conditions set out in the lease agreement and
this policy. The lease will be for a period of not more than 5 years with an option to
renew. These conditions would also generally require that the local environmental
factors be reviewed annually and adjustments to the lease agreement may be
required.

If the lease agreement that is entered into is seen as not providing long-term rights
there is no need to advertise the proposed agreement for public input/comments or
objections. Should the municipality receive any complaints the lease agreement may
be terminated due to the objections.

Financial Implications
In terms of the current, approved tariff structure for outdoor dining lease agreements
a fee of R150 per m2 is charges monthly which means that the monthly rental will be

R 8 250.00 (incl. of VAT) and an escalation of 6% is recommended.

Legal Implications

The legal implications are discussed under 6.2.2 above. As the proposed term of the lease
agreement is three (3) years and when the value of the lease and property is taken into
account the asset transfer regulations are not applicable as it is not seen as long-term
rights on council property that are being given.

Staff Implications

No additional staff implications/

Previous / Relevant Council Resolutions

SPECIAL COUNCIL MEETING: 2002-06-22: ITEM 9.2.5 RESOLVEND (nem con)

@)
(b)

That council takes note of the intended communication to the public;

That Council takes note that all restaurants and business will be given notice to apply
/ re-apply for a lease to use council property for outdoor dining purposes; and
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6.7

6.8

6.8.1

6.8.2

6.8.3

6.8.4

6.8.5

(c) That the approval of the leases of three (3) years and less be delegated to the
Municipal Manager for approval.

Risk Implications

The risks are addressed in the item.

Comments from Senior Management

Director: Infrastructure Services

The application is not in line with the provisions /requirements of the Outdoor Dining
Policy and is not supported by the Engineering Department as there is not sufficient
space on the sidewalk for pedestrian use.

Director: Planning and Economic Development

The Stellenbosch Municipality Roads and Street Bylaw, 2021 as promulgated in the
Provincial Gazette no. 8436 dated 28 May 2021, defines “sidewalk” “means that portion of
a street between the outer boundary of the roadway and the boundary lines of adjacent
properties or buildings which is intended for the use of pedestrians, pedal cyclists and any
other category of vehicles as may be determined by the Municipality in accordance with
section 42(1);"

The definition clearly stipulates that the use of sidewalk is intended for pedestrians, pedal
cyclists and any other vehicle. The use of sidewalks as part of the commercial activities of
outdoor cafes and restaurants is a form of activity on the street that should improve the
quality of public places and urban life. This use must however not be at the cost of overall
safety of road users as intended in terms of the above bylaw.

It should be noted that currently the Final Draft Outdoor Dining and Events Overlay Zone,
is undergoing a public participation process, of which the closing date for comments is 02
September 2023. In the absence of this overlay zone a suitable land use application must
be submitted to evaluate the intended land usage, as the current and proposed land use is
not in accordance with the applicable zoning.

Chief Financial Officer

Not Requested

Director: Community Services

Not requested

Municipal Manager

Not requested yet.

ANNEXURES: 1. Application

2. Diagram
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2023-08-30

FOR FURTHER DETAILS CONTACT:

NAME

Annalene de Beer

POSITION

Director: Corporate Services

DIRECTORATE

CORPORATE SERVICES

CONTACT
NUMBERS

021-8088073

E-MAIL ADDRESS

Annalene.debeer@stellenbosch.gov.za

REPORT DATE

2023-08-17
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ods STELLENBOSCH

i STELLENBOSCH ¢ PNIEL « FRANSCHHOEK
oo
eve

%" MUNICIPALITY ¢« UMASIPALA « MUNISIPALITEIT

ENCROACHMENT PERMIT APPLICATION FORM

APPLICANT’S DETAILS
. - Ning, Bor L¢ Chant
Name : Odd().%ﬂqy%m@b ...... (‘Hy) Ud ﬂq vin ¢ Bar
Physical address: S hOP A' . ,GTOUHOI F IOGr Foee
Qude Bonk Rulding, .
Cir_of Church 3 Bird Street
JStellenbosch
Postal code:.. :’beo .....................
Mailing address: POBOXQBO‘] .................
HRiderbRrg.
Postal code:.. 13
E-mail address: . MGPlSkq@tdcll boschiines. Cem
Telephone: . 07—' . 855 . 3?‘“} .................
Cell phone: . 082 58 3 680? .................

PROPERTY DETAILS OF APPLICANT

Erffarm number : R St

Suburb: St?)l@h bOQCh ..................
Town: . \S"R“Qﬂ bOSCh ................... ,
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PROPERTY DETAILS OF ENCROACHMENT AREA

Erfffarm number: ... ‘-Hba .............................

SUDUID:. s
Town: .. St&i ‘Q'n bQS Ch ...............
Area of encroachment:  ................ 55 ..................... m?2

* To be supplemented with a sketch-plan with dimension in m?

TYPE OF APPLICATION: (

Please mark the appropriate block

For commercial purposes, other than for parking

For commercial parking purposes,

For residential parking purposes

For non-commercial purposes (such as garden purposes, gates,ect)
For projecting structures onto street reserves

For projecting structures onto other council-owned land

L OO0

Other: please provide description:

...............................................

.....................................................................................................

..........................................................................................

......................................................................................................

Stllankesh fReiing, kvhere Sitthg outside  and

.............................................................

enjoying o meal and o glass of hvne with fijends

.................................................................................................

and famly.
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LIST OF ATTACHEMENTS AND SUPPORTING DOCUMENTS

Please mark the appropriate box

Special Power of Attorney, where Applicant is not the owner

Diagram of proposed area of encroachment

Letters of consent (affected neighbours)

Application fee - non-refundable

> K]

I hereby certify that the information supplied in this application form is correct
and that | am property authorized to make this application.

Applicant’s signature: M VM Date: gl [ 0?[ 26523

obe Oddo Bangue nine 8ar (Pty) Lig
t/a (e Chant hine Bor
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IFOR OFFICIAL USE

» The application was consideredon ............................. Y. i,
¢ The application was

APPROVED I NOT APPROVED

Conditions (if any): ..o it raananas

*If approved

Encroachment fee paid

Encroachment Agreement signed

Agreement/Permit processed on Contract Management System

.........................................................................



Page 196

ANNEXURE 2



3 Page 197

BEOL-;W ’ 13651.7 mm §6§l Jmm



Page 198

AGENDA SPECIAL MAYORAL COMMITTEE MEETING 2023-08-30

5.12 | PROPOSED LEASE AGREEMENT: ERF 1252 (14 ANDRINGA STREET),

STELLENBOSCH: MANOUSHE

Collaborator No:
IDP KPA Ref No: Good Governance
Meeting Date: 30 August 2023

1.

SUBJECT: PROPOSED LEASE AGREEMENT: ERF 1252 (14 ANDRINGA STREET),
STELLENBOSCH: MANOUSHE

PURPOSE

To consider an application from Stellenbakes 501 CC t/a Manoushe, to enter into a Lease
Agreement with Stellenbosch Municipality, in terms of whereof they would be able to use
a portion of Council-owned property for outdoor dining purposes.

DELEGATED AUTHORITY

In terms of the approved System of Delegations the Executive Mayor, in consultation with
the Executive Mayoral Committee, has the delegated Authority to consider applications
for Lease Agreements, up to a contract value not exceeding R5M and not exceeding a
period of 10 years.

The approval of lease agreements of three (3) years and less has been delegated to the
Municipal Manager.

EXECUTIVE SUMMARY

An application to use a portion of the street reserve for Outdoor Dining purposes has been
received from the owner of Manoushe trading from erf 1252, Stellenbosch. The application is
not in line with the provisions /requirements of the Outdoor Dining Policy and is not supported
by the Engineering Department. The current seating does not leave 1.5m of unobstructed
pavement for pedestrian use as per national guidelines. Under 6.2.1 are photos showing how
the area is currently being used. The Photos has been taken by the contract management
unit. The applicant does have an encroachment agreement with the municipality, and they are
paying for the use of the area. We served the applicant with a letter requesting that they re-
apply for the outdoor dining lease to ensure compliance.

They have not specified a requested time for the lease and the area they are interested in is
30m2.

The diagram submitted by the applicant does not show how the area will be demarcated,
however it does indicate the placement of the table and chairs, which is also evident from the
photographs in the item.

The department does not support the application in its current form as there is no 1.5 meters
unobstructed pedestrian space.

RECOMMENDATION

For consideration
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6. DISCUSSION/CONTENT

6.1 Background

6.1.1 Application for encroachment
An application was received from Manoushe to enter into an agreement with
Stellenbosch Municipality in terms whereof they would be able to use a portion of
Council-owned property for outdoor dining purposes. A copy of the application is
attached as APPENDIX 1, with drawings of the proposed lay-out attached hereto as
APPENDIX 2. The extent of the encroachment area is approximately 30mz2.

6.2 DISCUSSION.

6.2.1. Locality and context

Erf 1252, Stellenbosch is located at the 14 Andringa Street, Stellenbosch, as shown on
Fig 1.and Fig 2, below as well as photographs of how area is currently used under Fig

Fig 1. Location and context
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Fig 3.
6.2.2

6.2.2.1

Dyt bty Tioniil e g

Current area used for outdoor dining

Legal requirements

Municipal Asset Transfer Regulations

In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering
an application for an approval of a right to use municipal property, the following needs

to be taken into account, inter alia-:

a) whether the capital asset may be required for the municipality’s own use during
the period for which the right is to be granted;

b) the extent to which any compensation to be received for the right, together with
the estimated value of improvements or enhancements to the asset, will result in a
significant financial benefit to the municipality;

c)the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;

d)Any comments received from the local community, and

e) compliance with the legislative regime applicable to the proposed granting of the
right.

6.2.2.2 Stellenbosch By-Law on Roads and Streets

In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, no person
may, without prior written permission of the Municipality, cause an
encroachment on a street, sidewalk or road reserve forming part thereof.
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6.2.2.3 Property Management policy

Section 9 2.2 deals with deviations from the competitive process, and reads as
follows:

The Municipal Council may dispense with the competitive processes established
in this policy, and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an
unsolicited application, but only in the following circumstances, and only after having
advertised Council’'s intention so to act. Should any objections be received as a
consequence of such a notice, such objections first be considered before a final
decision is taken to dispense with the competitive process established in this policy.
However, should any objections, be received from potential, competitive bidders,
then a public competitive process must be followed. The advertisement referred to
above should also be served on adjoining land owners, where the Municipal Manager
is of the opinion that such transaction may have a detrimental effect on such adjoining
land owner(s):

(h) where encroachment applications are received from adjoining owners, including
applications for outdoor dining permits, subject to approved tariff structure;

6.2.2.4 Outdoor Dining Policy
6.2.2.4.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.4.2 Suitable Locations

Outdoor cafes, restaurants and traders may apply for encroachment where local
conditions are favorable for their operation, including areas of Council e.g. road
reserves, sidewalks, Public Open Spaces. All applications in locations of a high
pedestrian usage, e.g. a retail center, will be required to take pedestrian needs into
consideration.

6.2.2.4.3 Assessment Criteria

The most important local conditions to be considered when an application for
encroachment of the road reserve area is received will be those issues pertaining
to pedestrian (including pedestrians who are using wheelchairs, baby prams or are
visually impaired) and vehicular circulation, convenience and safety of patrons and
the general public, existing streetscape elements and residential amenity.

The ground surface must be sufficiently level to support a proper layout and safe
use.

6.2.2.4.4 Layout

The style, layout and orientation of furniture should be chosen according to the
extent and shape of the available space of the encroachment area.
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The size of an outdoor cafe or placement of any object on the sidewalk will depend
on the width of the sidewalk

6.2.2.4.5 Defined Area

The applicant will be required to define the area with appropriate markers. (ie a
single galvanized steel nail inserted in between the pavers, or a paint spot no larger
than 5cm in diameter placed at the corners of the defined area in a semi- permanent
paint) to the satisfaction of Council.

6.2.2.4.6 Lease Conditions

The applicant must comply with the conditions set out in the lease agreement and
this policy. The Lease will be for a period of not more than 5 years with an option to
renew. These conditions would also generally require that the local environmental
factors be reviewed annually and adjustments to the lease agreement may be
required.

If the lease agreement that is entered into is seen as not providing long term rights,
there is no need to advertise the proposed agreement for public input/comments or
objections. Should the municipality receive any complaints the lease agreement
may be terminated due to the objections.

6.3 Financial Implications
In terms of the current, approved tariff structure for outdoor dining lease agreements
a monthly fee of R150.00 per square meter is charged and therefore R 4500.00
(incl. of VAT) is applicable and an escalation of 6% is recommended.

6.4 Legal Implications
The legal implications are discussed under 6.2.2 above. As the proposed term of the
lease agreement is three (3) years and when the value of the lease and property is taken
into account the asset transfer regulations is not applicable as it is hot seen as long term
rights on council property that are being given.

6.5 Staff Implications
No additional staff implications.

6.6 Previous / Relevant Council Resolutions
SPECIAL COUNCIL MEETING: 2022-06-22: ITEM 9.2.5 RESOLVED (nem con)
(a) That council takes note of the intended communication to the public;

(b) That council takes note that all restaurants and businesses will be given notice to
apply / re-apply for a lease to use council property for outdoor dining purposes; and

(c) That the approval of the lease of three (3) years and less be delegated to the
Municipal Manager for approval.
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6.7

6.7

6.8.1

6.8.2

Risk Implications

The risks are addressed in the item.
Comments from Senior Management
Director: Infrastructure Services

¢ The Municipality concludes an agreement with the applicant, detailing the
conditions of approval.

e Encroached area is zoned as road reserve and cannot be enclosed - to exclude
the public, the municipality or other services provider from accessing the area.

e  Council is indemnified against all possible 3" party claims.

¢ The municipality or other public service provider must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services with-in
the encroached area.

¢ For planned maintenance, repairs, upgrades or new installations, the applicant
will be provided with a 5-day written notice.

e For emergency works the applicant will be required to remove the tables, chairs
and other objects immediately for the municipality or other public service provider
to gain access.

e The municipality reserves the right to end the encroachment agreement when
the need arises, i.e. when the encroached space is required for municipal or
other public services purposes.

Director: Planning and Economic Development

The Stellenbosch Municipality Roads and Street Bylaw, 2021 as promulgated in the
Provincial Gazette no. 8436 dated 28 May 2021, defines “sidewalk” “means that
portion of a street between the outer boundary of the roadway and the boundary
lines of adjacent properties or buildings which is intended for the use of pedestrians,
pedal cyclists and any other category of vehicles as may be determined by the
Municipality in accordance with section 42(1):”

The definition clearly stipulates that the use of sidewalk is intended for pedestrians,
pedal cyclists and any other vehicle. The use of sidewalks as part of the commercial
activities of outdoor cafes and restaurants is a form of activity on the street that
should improve the quality of public places and urban life. This use must however
not be at the cost of overall safety of road users as intended in terms of the above
bylaw.

It should be noted that currently the Final Draft Outdoor Dining and Events Overlay
Zone, is undergoing a public participation process, of which the closing date for
comments is 02 September 2023. In the absence of this overlay zone a suitable
land use application must be submitted to evaluate the intended land usage, as the
current and proposed land use is not in accordance with the applicable zoning.
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6.8.3 Chief Financial Officer
Not Requested

6.8.4 Director: Community Services
Not requested

6.8.5 Municipal Manager

Not requested yet

ANNEXURES: 1. Application

2. Diagram

FOR FURTHER DETAILS CONTACT:
NAME Annalene de Beer

POSITION Director: Corporate Services
DIRECTORATE CORPORATE SERVICES

CONTACT 021-8088073
NUMBERS

E-mAIL ADDRESS | Annalene.debeer@stellenbosch.gov.za
REPORT DATE 2023-08-24
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ANNEXURE 1
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4 STELLENBOSCH

_;t_. STELLENBOSCH « PNIEL ¢ FRANSCHHOEK
Ses’
% MUNICIPALITY « UMASIPALA ¢« MUNISIPALITEIT

APPLICATION FOR LEASE OF MUNICIPAL LAND
APPLICATION FORM

APPLICANT’S DETAILS

Name : §§<‘55\\%\)\)&\(\‘2'3 SOV X ‘(d‘}‘ ....... AS

Physical address:

Mailing address: ... e
........ e,
AR
Postal code:...\\ ...
E-mail address: R TN N @\\&Q’\O\‘\ corn
Telephone: 61\ . _%%G-.:\/s A;S ........
Cell phone: SOF N1 \7-32‘ ...........

PROPERTY DETAILS OF APPLICANT

Erf/farm number : \7—‘52—. ..............................
Suburb: C‘%D
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Town: 63(6\\‘2\3\90‘5(&\

PROPERTY DETAILS OF LEASE AREA

Erf/farm number : NS

Suburb: QD;’D ...................................
Town: . ﬁ“’-’\\m*’m ...............
Area of encroachment:  ........ B m?2

* To be supplemented with a sketch-plan with dimension in m?

TYPE OF APPLICATION:

Please mark the appropriate block

For commercial purposes, other than for parking \//
For commercial parking purposes,

For residential parking purposes

For non-commercial purposes (such as garden purposes, gates,ect)

For projecting structures onto street reserves

For projecting structures onto other council-owned land

Other: please provide description:

Brief description of application: N%@VQJQ’\\Q%\M\N&M\T&(\N\Y

S Shed e M Nem sk Seoledoo We

W){ﬁ§&§m€i5\mwa\ ....... lﬂ*’ ...... S T S

............................................................................................

%&g&-}\\{\ N \na \k& \\a'ﬁ;’:}\ @,-f_ox.wmmi\f\i\ oS Wy \ NG ¢ 5\l Younam
) e

Ww&\\\ax . g o vodares e M Ree . ShekS
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LIST OF ATTACHEMENTS AND SUPPORTING DOCUMENTS

Piease mark the appropriate box

Special Power of Attommey, where Applicant is not the owner

Diagram of proposed area of the lease area v

Letters of consent (affected neighbours)

Application fee (non-refundable)

| hereby certify that the information supplied in this application form is correct
and that | am property authgized to fmake this application.

Applicant’s signature: (/’{///‘,/ 4 W e Date: 7—1\07— 25
Full name: Q—Q\\“\O N T\\‘TMQ/\ C stve,
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FOR OFFICIAL USE

e The application was consideredon ........................e Y.l
e The application was

I | APPROVED l I |NOT APPROVED I

Conditions (if @ny): ..o e

*If approved

Encroachment fee paid

Lease Agreement signed

Agreement/Permit processed on Contract Management System
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5.13

PROPOSED LEASE AGREEMENT: ERF 781 (87 DORP STREET), STELLENBOSCH:
THE MEETING PLACE

Collaborator No:

IDP KPA Ref No: Good Governance

Meeting Date: 30 August 2023

1. SUBJECT: PROPOSED LEASE AGREEMENT: ERF 781 (87 DORP STREET),
STELLENBOSCH: THE MEETING PLACE

2. PURPOSE
To consider an application from Willis Bosch the owner of The Meeting Place, to enter
into a Lease Agreement with Stellenbosch Municipality, in terms whereof they would
be able to use a portion of Council-owned property for outdoor dining purposes.

3. DELEGATED AUTHORITY
In terms of the approved System of Delegations the Executive Mayor, in consultation
with the Executive Mayoral Committee, has the delegated Authority to consider
applications for Lease Agreements, up to a contract value not exceeding R5M and not
exceeding a period of 10 years.
The approval of lease agreements of three (3) years and less has been delegated to
the Municipal Manager.

4, EXECUTIVE SUMMARY

An application to use a portion of the street reserve for Outdoor Dining purposes has been
received from the owner of The Meeting Place trading from erf 781, Stellenbosch. The
application is in line with the provisions /requirements of the Outdoor Dining Policy and is
supported by the Engineering Department. Under 6.2.1 are photos showing how area is
currently being used. The photos were taken by the contract management unit. The
applicant does not currently have any lease agreement or previous encroachment
agreement with the municipality and is not paying rent for current use. We served the
applicant with a letter requesting that they apply for the outdoor dining lease to ensure
compliance.

They have not specified a requested time for the lease and the area they are interested in
is 45m2,

The area is demarcated by concrete pot plants and the sidewalk has just under 1.5m open
for pedestrian use. They have also not filed a diagram however the usage can be seen on
the photographs in the item.

The application can only be supported by the department if they move the demarcated area
to leave a 1,5-meter area for pedestrian use.
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5. RECOMMENDATIONS

(@)

(b)

(©)

(d)

(e)

that the land as indicated on Fig 1land 2, measuring approximately 45mz. in extent,
be identified as land not needed to provide the minimum level of basis municipal
services during the period that the rights are awarded;

that the in-principle approval be considered for an initial period of 3 (three) years
with the option of a renewal subject to the following conditions:

1. the leased area is zoned as road reserve and can therefore not be enclosed to
exclude the public, the municipality or other public service providers from accessing
the area;

2. council is indemnified from all possible third party claims;

3. the municipality or other public service providers must not be prohibited from
maintaining, repairing, upgrading and/or installing new public services with-in the
leased area. All structures must be removable to gain access to the area as and
when required by the municipality or other public service providers. For planned
maintenance, repairs, upgrades or new installations, the applicant will be
provided with a 5-day written notice to remove all furniture and movable
structures in order for the municipality to gain access. For emergency work the
applicant will be required to remove all furniture and structures immediately.

4. no permanent structures will be built on the leased area without the prior written
consent of the municipality and only after submitting building plans to the building
department for approval.

5. the municipality reserves the right to end the lease agreement when the need
arises, i.e. when the leased area is required for municipal or other public services
purposes.

that the Municipal Manager be authorised to conclude a Lease Agreement for a
period of three (3) years, with the option of renewal;

that the demarcated area be adjusted to allow a 1,5 meter unobstructed area for
pedestrian use; and

that the municipal Manager be authorised to determine the rental amount and
escalation.

6. DISCUSSION / CONTENT

6.1 Background

6.1.1 Application for lease

An application was received from The Meeting Place to enter into an agreement with
Stellenbosch Municipality in terms whereof they would be able to use a portion of Council-
owned property for outdoor dining purposes. A copy of the application is attached as
APPENDIX 1. The extent of the area is approximately 45m?2.
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6.2 DISCUSSION
6.2.1. Locality and context

Erf 781, Stellenbosch is located at the 87 Dorp Street, Stellenbosch, as shown on Fig
1.and Fig 2, below as well as photographs of how area is currently used under Fig 3.

15724
CLUB|RE TAINPARK{ET LTD)
i




Page 219

AGENDA SPECIAL MAYORAL COMMITTEE MEETING 2023-08-30

Fig 2 .Extent of area
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the meeting place

breakfast
lunch
dinner
drinks

THURSEFRI: LIVE MUSIC & py-
2PM-EPM: DRINK sPEclAIL’: g
FREE FIBRE WIFI

Fig 3. Current area used for outdoor dining
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6.2.2

6.2.2.1

6.2.2.2

6.2.2.3

Legal requirements
Municipal Asset Transfer Regulations

In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering
an application for an approval of a right to use municipal property, the following needs
to be taken into account, inter alia-:

a) whether the capital asset may be required for the municipality’s own use during
the period for which the right is to be granted;

b) the extent to which any compensation to be received for the right, together with
the estimated value of improvements or enhancements to the asset, will result in a
significant financial benefit to the municipality;

c)the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;

d)Any comments received from the local community, and

e) compliance with the legislative regime applicable to the proposed granting of the
right.

Stellenbosch By-Law on Roads and Streets

In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, no person
may, without prior written permission of the Municipality, cause an
encroachment on a street, sidewalk or road reserve forming part thereof.

Property Management policy

Section 9 2.2 deals with deviations from the competitive process, and reads as
follows:

The Municipal Council may dispense with the competitive processes established
in this policy and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an
unsolicited application, but only in the following circumstances, and only after having
advertised Council's intention so to act. Should any objections be received as a
consequence of such a notice, such objections first be considered before a final
decision is taken to dispense with the competitive process established in this policy.
However, should any objections, be received from potential, competitive bidders,
then a public competitive process must be followed. The advertisement referred to
above should also be served on adjoining landowners, where the Municipal Manager
is of the opinion that such transaction may have a detrimental effect on such adjoining
landowner(s):

(h) where encroachment applications are received from adjoining owners, including
applications for outdoor dining permits, subject to approved tariff structure.
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6.2.2.4 Outdoor Dining Policy
6.2.2.4.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.4.2 Suitable Locations

Outdoor cafes, restaurants and traders may apply for lease agreements where local
conditions are favorable for their operation, including areas of Council e.g. road
reserves, sidewalks, Public Open Spaces. All applications in locations of a high
pedestrian usage, e.g. a retail center, will be required to take pedestrian needs into
consideration.

6.2.2.4.3 Assessment Criteria

The most important local conditions to be considered when an application for lease
of the road reserve area is received will be those issues pertaining to pedestrian
(including pedestrians who are using wheelchairs, baby prams or are visually
impaired) and vehicular circulation, convenience and safety of patrons and the
general public, existing streetscape elements and residential amenity. The ground
surface must be sufficiently level to support a proper layout and safe use.

6.2.2.4.4 Layout

The style, layout and orientation of furniture should be chosen according to the extent
and shape of the available space of the encroachment area.

The size of an outdoor cafe or placement of any object on the sidewalk will depend
on the width of the sidewalk.

6.2.2.4.5 Defined Area

The applicant will be required to define the area with appropriate markers. (ie a single
galvanized steel nail inserted in between the pavers, or a paint spot no larger than
5cm in diameter placed at the corners of the defined area in a semi- permanent paint)
to the satisfaction of Council.

6.2.2.4.6 Lease Conditions

The applicant must comply with the conditions set out in the lease agreement and
this policy. The Lease will be for a period of not more than 5 years with an option to
renew. These conditions would also generally require that the local environmental
factors be reviewed annually and adjustments to the lease agreement may be
required.

If the lease agreement that is entered into is seen as not providing long term rights,
there is no need to advertise the proposed agreement for public input/comments or
objections. Should the municipality receive any complaints the lease agreement may
be terminated due to the objections.
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6.3

6.4

6.5

6.6

6.7

6.8

6.8.1

Financial Implications

In terms of the current, approved tariff structure for outdoor dining lease agreements

a monthly fee of R150.00 per square meter is charged and in this instance R 6 750.00
(incl. of VAT) is applicable and an escalation of 6% is recommended.

Legal Implications

The legal implications are discussed under 6.2.2 above. As the proposed term of the lease
agreement is three (3) years and when the value of the lease and property is taken into
account the asset transfer regulations are not applicable as it is not seen as long-term
rights on council property that are being given.

Staff Implications

No additional staff implications.

Previous / Relevant Council Resolutions

SPECIAL COUNCIL MEETING: 2022-06-22: ITEM 9.2.5 RESOLVED (nem con)

(@) That council takes note of the intended communication to the public;

(b) That council takes note that all restaurants and businesses will be given notice to
apply / re-apply for a lease to use council property for outdoor dining purposes; and

(c) That the approval of the lease of three (3) years and less be delegated to the
Municipal Manager for approval.

Risk Implications

The risks are addressed in the item.
Comments from Senior Management
Director: Infrastructure Services

e The Municipality concludes an agreement with the applicant, detailing the
conditions of approval.

o Leased area is zoned as road reserve and cannot be enclosed - to exclude the
public, the municipality or other services provider from accessing the area.

e Council is indemnified against all possible 3" party claims.

e The municipality or other public service provider must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services with-in the
leased area.

¢ For planned maintenance, repairs, upgrades or new installations, the applicant will
be provided with a 5-day written notice.

e For emergency works the applicant will be required to remove the tables, chairs
and other objects immediately for the municipality or other public service provider
to gain access.
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6.8.2

e The municipality reserves the right to end the encroachment agreement when the
need arises, i.e. when the leased space is required for municipal or other public
services purposes.

Director: Planning and Economic Development

The Stellenbosch Municipality Roads and Street Bylaw, 2021 as promulgated in the
Provincial Gazette no. 8436 dated 28 May 2021, defines “sidewalk” “means that portion of
a street between the outer boundary of the roadway and the boundary lines of adjacent
properties or buildings which is intended for the use of pedestrians, pedal cyclists and any
other category of vehicles as may be determined by the Municipality in accordance with
section 42(1);”

The definition clearly stipulates that the use of sidewalk is intended for pedestrians, pedal
cyclists and any other vehicle. The use of sidewalks as part of the commercial activities of
outdoor cafes and restaurants is a form of activity on the street that should improve the
quality of public places and urban life. This use must however not be at the cost of overall
safety of road users as intended in terms of the above bylaw.

It should be noted that currently the Final Draft Outdoor Dining and Events Overlay Zone,
is undergoing a public participation process, of which the closing date for comments is 02
September 2023. In the absence of this overlay zone a suitable land use application must
be submitted to evaluate the intended land usage, as the current and proposed land use
is not in accordance with the applicable zoning.

6.8.3 Chief Financial Officer

Not requested

6.8.4 Director: Community Services

Not requested

6.8.5 Municipal Manager

Not requested yet.

ANNEXURES: 1. Application

FOR FURTHER DETAILS CONTACT:

NAME

Annalene de Beer

POSITION Director: Corporate Services

DIRECTORATE CORPORATE SERVICES

CONTACT 021-8088073

NUMBERS

E-MAIL ADDRESS | Annalene.debeer@stellenbosch.gov.za

REPORT DATE 2023-08-22
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LIST OF ATTACHEMENTS AND SUPPORTING DOCUMENTS
Please mark the appropriate box ’ ;, (

Special Power of Attorney, where Applicant is not the owner D
Diagram of proposed area of the lease area D
Letters of consent (affected neighbours) D

Application fee (non-refundable)

| hereby certify that the information supplied in this application form is correct
and that | am property authorized to make this application.

Full name: wf”@”(%f‘mﬁﬁih

Powered by CamScanner
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5.14 | LEASE AGREEMENT: ERF 8403 (3C ADRINGA STREET), STELLENBOSCH: SUSHI

BOX

Collaborator No:
IDP KPA Ref No: Good Governance
Meeting Date: 30 August 2023

1.

SUBJECT: PROPOSED LEASE AGREEMENT: ERF 8403 (3C ADRINGA STREET),
STELLENBOSCH: SUSHI BOX

PURPOSE

To consider an application from Christo Bornman the owner of Sushi Box, to enter into a
Lease Agreement with Stellenbosch Municipality, in terms whereof they would be able to
use a portion of Council-owned property for outdoor dining purposes.

DELEGATED AUTHORITY

In terms of the approved System of Delegations the Executive Mayor, in consultation with
the Executive Mayoral Committee, has the delegated Authority to consider applications for
Lease Agreements, up to a contract value not exceeding R5M and not exceeding a period
of 10 years.

The approval of lease agreements of three (3) years and less has been delegated to the
Municipal Manager.

EXECUTIVE SUMMARY

An application to use a portion of the street reserve for Outdoor Dining purposes has been
received from the owner of Sushi Box trading from erf 8403, Stellenbosch. The application is
in line with the provisions /requirements of the Outdoor Dining Policy and is supported by the
Engineering Department. Under 6.2.1 are photos showing how area is currently being used.
The photos were taken by the contract management unit. The applicant does not have any
lease agreement or previous encroachment agreements in place and is therefore not paying
for the use of the area. We served the applicant with a letter requesting that they apply for the
outdoor dining lease to ensure compliance.

They have not specified a requested time for the lease and the area they are interested in is
16m2.The area is demarcated on the one side with plants however no other demarcation is
clearly marked on the diagram. A space of 1.5m is left open on the sidewalk for pedestrian
use.

The department can in principle support the application provided that all provisions are
complied with.
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5. RECOMMENDATIONS

(@ that the land as indicated on Fig 1and 2, measuring approximately 16mz2. in extent,
be identified as land not needed to provide the minimum level of basis municipal
services during the period that the rights are awarded;

(b) that the in-principle approval be considered for an initial period of 3 (three) years
with the option of a renewal subject to the following conditions:

1. the leased area is zoned as road reserve and can therefore not be enclosed
to exclude the public, the municipality or other public service providers from
accessing the area;

2. council is indemnified from all possible third party claims;

3. the municipality or other public service providers must not be prohibited from
maintaining, repairing, upgrading and/or installing new public services with-in
the leased area. All structures must be removable to gain access to the area
as and when required by the municipality or other public service providers.
For planned maintenance, repairs, upgrades or new installations, the
applicant will be provided with a 5-day written notice to remove all furniture
and movable structures in order for the municipality to gain access. For
emergency work the applicant will be required to remove all furniture and
structures immediately.

4. no permanent structures will be built on the leased area without the prior written
consent of the municipality and only after submitting building plans to the
building department for approval.

5. the municipality reserves the right to end the lease agreement when the need
arises, i.e. when the leased area is required for municipal or other public
services purposes.

(© that the demarcated areas be clearly marked and a 1,5 unobstructed area is open
for pedestrian use; and

(d) that the municipal Manager be authorised to determine the rental amount and
escalation.

6. DISCUSSION / CONTENT
6.1 Background
6.1.1 Application for lease agreement

An application was received from Sushi Box to enter into an agreement with Stellenbosch
Municipality in terms whereof they would be able to use a portion of Council-owned
property for outdoor dining purposes. A copy of the application is attached as APPENDIX
1, with drawings of the proposed lay-out attached as APPENDIX 2. The extent of the
area is approximately 16mz,
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6.2 DISCUSSION

6.2.1. Locality and context

Erf 8403, Stellenbosch is located at the 3C Andringa Street, Stellenbosch, as shown on
Fig 1.and Fig 2, below as well as photographs of how area is currently being used under
Fig 3.

Fig 1. Location and context
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Fig 2 .Extent of area
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Fig 3. Current area used for outdoor dining
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6.2.2

6.2.2.

Legal requirements

Municipal Asset Transfer Regulations

In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering
an application for an approval of a right to use municipal property, the following needs

to be taken into account, inter alia-;

a) whether the capital asset may be required for the municipality’s own use during
the period for which the right is to be granted;

b) the extent to which any compensation to be received for the right, together with
the estimated value of improvements or enhancements to the asset, will result in a
significant financial benefit to the municipality;

c) the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;

d) Any comments received from the local community, and

e) compliance with the legislative regime applicable to the proposed granting of the
right.

6.2.2.2 Stellenbosch By-Law on Roads and Streets

6.2.2.3

In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, no person
may, without prior written permission of the Municipality, cause an
encroachment on a street, sidewalk or road reserve forming part thereof.

Property Management policy

Section 9 2.2 deals with deviations from the competitive process, and reads as
follows:

The Municipal Council may dispense with the competitive processes established
in this policy and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an
unsolicited application, but only in the following circumstances, and only after having
advertised Council’'s intention so to act. Should any objections be received as a
consequence of such a notice, such objections first be considered before a final
decision is taken to dispense with the competitive process established in this policy.
However, should any objections, be received from potential, competitive bidders,
then a public competitive process must be followed. The advertisement referred to
above should also be served on adjoining landowners, where the Municipal Manager
is of the opinion that such transaction may have a detrimental effect on such adjoining
land owner(s):

(h)where encroachment applications are received from adjoining owners, including
applications for outdoor dining permits, subject to approved tariff structure.
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6.2.2.4 Outdoor Dining Policy
6.2.2.4.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.4.2 Suitable Locations

Outdoor cafes, restaurants and traders may apply for lease agreements where local
conditions are favorable for their operation, including areas of Council e.g. road
reserves, sidewalks, Public Open Spaces. All applications in locations of a high
pedestrian usage, e.g. a retail centre, will be required to take pedestrian needs into
consideration.

6.2.2.4.3 Assessment Criteria

The most important local conditions to be considered when an application for lease
of the road reserve area is received will be those issues pertaining to pedestrian
(including pedestrians who are using wheelchairs, baby prams or are visually
impaired) and vehicular circulation, convenience and safety of patrons and the
general public, existing streetscape elements and residential amenity.

The ground surface must be sufficiently level to support a proper layout and safe
use.

6.2.2.4.4 Layout

The style, layout and orientation of furniture should be chosen according to the
extent and shape of the available space of the leased area.

The size of an outdoor cafe or placement of any object on the sidewalk will depend
on the width of the sidewalk.

6.2.2.4.5 Defined Area

The applicant will be required to define the area with appropriate markers. (ie a
single galvanized steel nail inserted in between the pavers, or a paint spot no larger
than 5cm in diameter placed at the corners of the defined area in a semi- permanent
paint) to the satisfaction of Council.

6.2.2.4.6 Lease Conditions

The applicant must comply with the conditions set out in the lease agreement and
this policy. The Lease will be for a period of not more than 5 years with an option to
renew. These conditions would also generally require that the local environmental
factors be reviewed annually and adjustments to the lease agreement may be
required.

If the lease agreement that is entered into is seen as not providing long term rights,
there is no need to advertise the proposed agreement for public input/comments or
objections. Should the municipality receive any complaints the lease agreement may
be terminated due to the objections.
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6.3

6.4

6.5

6.6

6.7

6.8.

6.8.1

Financial Implications

In terms of the current, approved tariff structure for outdoor dining lease agreements

a monthly fee of R150.00 per square meter is charged so in this case R 2 400.00
(incl. of VAT) is applicable and an escalation of 6% is recommended.

Legal Implications

The legal implications are discussed under 6.2.2 above. As the proposed term of the lease
agreement is three (3) years and when the value of the lease and property is taken into
account the asset transfer regulations are not applicable as it is not seen as long-term
rights on council property that are being given.

Staff Implications

No additional staff implications.

Previous / Relevant Council Resolutions

SPECIAL COUNCIL MEETING: 2022-06-22: ITEM 9.2.5 RESOLVED (nem con)

(@) That council takes note of the intended communication to the public;

(b) That council takes note that all restaurants and businesses will be given notice to
apply / re-apply for a lease to use council property for outdoor dining purposes; and

(c) That the approval of the lease of three (3) years and less be delegated to the
Municipal Manager for approval.

Risk Implications

The risks are addressed in the item.
Comments from Senior Management
Director: Infrastructure Services

e The Municipality concludes an agreement with the applicant, detailing the
conditions of approval.

e |Leased area is zoned as road reserve and cannot be enclosed - to exclude the

public, the municipality or other services provider from accessing the area.

e Council is indemnified against all possible 3" party claims.

e The municipality or other public service provider must not be prohibited from

maintaining, repairing, upgrading and / or installing new public services with-in the
leased area.

e For planned maintenance, repairs, upgrades or new installations, the applicant will

be provided with a 5-day written notice.

o For emergency works the applicant will be required to remove the tables, chairs

and other objects immediately for the municipality or other public service provider
to gain access.
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e The municipality reserves the right to end the lease agreement when the need
arises, i.e. when the encroached space is required for municipal or other public
services purposes.

6.8.2 Director: Planning and Economic Development

6.8.3

6.8.4

6.8.5

The Stellenbosch Municipality Roads and Street Bylaw, 2021 as promulgated in the
Provincial Gazette no. 8436 dated 28 May 2021, defines “sidewalk” “means that portion of
a street between the outer boundary of the roadway and the boundary lines of adjacent
properties or buildings which is intended for the use of pedestrians, pedal cyclists and any
other category of vehicles as may be determined by the Municipality in accordance with
section 42(1).”

The definition clearly stipulates that the use of sidewalk is intended for pedestrians, pedal
cyclists and any other vehicle. The use of sidewalks as part of the commercial activities of
outdoor cafes and restaurants is a form of activity on the street that should improve the
quality of public places and urban life. This use must however not be at the cost of overall
safety of road users as intended in terms of the above bylaw.

It should be noted that currently the Final Draft Outdoor Dining and Events Overlay Zone,
is undergoing a public participation process, of which the closing date for comments is 02
September 2023. In the absence of this overlay zone a suitable land use application must
be submitted to evaluate the intended land usage, as the current and proposed land use is
not in accordance with the applicable zoning.

Chief Financial Officer

Not requested

Director: Community Services

Not requested

Municipal Manager

Not requested yet

ANNEXURES: 1. Application

2. Diagram

FOR FURTHER DETAILS CONTACT:
NAME Annalene de Beer

POSITION Director: Corporate Services

DIRECTORATE CORPORATE SERVICES

CONTACT 021-8088073

NUMBERS

E-mAIL ADDRESS | Annalene.debeer@stellenbosch.gov.za

REPORT DATE 2023-08 - 24
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STELLENBOSCH o PNIEL ¢« FRANSCHHOEK

-#. STELLENBOSCH

% MUNICIPALITY ¢« UMASIPALA ¢« MUNISIPALITEIT

APPLICATION FOR LEASE OF MUNICIPAL LAND

APPLICANT’S DETAILS

Name: ...~

Physical address:

Mailing address:

E-mail address:
Telephone:

Cell phone;

APPLICATION FORM

3¢ Avoemah ST, Shel\enopson
Cendrre) . Sre\enb0% A

aenonmatn eesasts Poo Paa el AN LWL s e

PROPERTY DETAILS OF APPLICANT

Erf/farm number :

Suburb:
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T OWIN: R R AT
PROPERTY DETAILS OF LEASE AREA

Erffarm NUMIDET | e e
SUDBUID . e e
T OWN:. e s

Area of encroachment: ..o m?

* To be supplemented with a sketch-plan with dimension in m?

TYPE OF APPLICATION:

Please mark the appropriate block

For commercial purposes, other than for parking

For commercial parking purposes,

For residential parking purposes

For non-commercial purposes (such as garden purposes, gates,ect)

For projecting structures onto street reserves

For projecting structures onto other council-owned land

Other: please provide description:
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LIST OF ATTACHEMENTS AND SUPPORTING DOCUMENTS

Please mark the appropriate box

Special Power of Attorney, where Applicant is not the owner

Diagram of proposed area of the lease area

Letters of consent (affected neighbours)

Application fee (non-refundable)

| hereby certify that the information supplied in this application form is correct
and that | am property authorized to make this application.

Applicant’s sighature: .... 4 ......................... Date: ? 24’/03 / 2023
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FOR OFFICIAL USE

e The application was consideredon ............................. o)
e The application was

| | APPROVED I NOT APPROVED I

Conditions (if @NY): oo s

*If approved

Encroachment fee paid

| Lease Agreement signed

|‘ Agreement/Permit processed on Contract Management System
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ANNEXURE 2
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5.15 | PROPOSED LEASE AGREEMENT: ERF 1264 (CNR VAN RYNEVELD & PLEIN

STREETS), STELLENBOSCH: VIDA E CAFFE

Collaborator No:
IDP KPA Ref No: Good Governance
Meeting Date: 30 August 2023

1.

2.

SUBJECT: PROPOSED LEASE AGREEMENT: ERF 1264 (CNR VAN RYNEVELD & PLEIN
STREETS), STELLENBOSCH: VIDA E CAFFE

PURPOSE

To consider an application from Vida E Caffe, to enter into a Lease Agreement with
Stellenbosch Municipality, in terms whereof they would be able to use a portion of Council-
owned property for outdoor dining purposes.

DELEGATED AUTHORITY

In terms of the approved System of Delegations the Executive Mayor, in consultation with
the Executive Mayoral Committee, has the delegated Authority to consider applications for
Lease Agreements, up to a contract value not exceeding R5M and not exceeding a period
of 10 years.

The approval of lease agreements of three (3) years and less has been delegated to the
Municipal Manager.

EXECUTIVE SUMMARY

An application to use a portion of the street reserve for Outdoor Dining purposes has been
received from the owner of Vida E Caffe trading from erf 1264, Stellenbosch. The application
is in line with the provisions /requirements of the Outdoor Dining Policy and is supported by
the Engineering Department. Under 6.2.1 are photos showing how area is currently being
used. The photos were taken by the contract management unit. The applicant does not
currently have any lease agreement or previous encroachment agreement with the municipality
and is not paying rent for current use. We served the applicant with a letter requesting that
they apply for the outdoor dining lease to ensure compliance.

They have not specified a requested time for the lease and the area they are interested in is
30m2.

There is a diagram to indicate how the area will be used but not what furniture will be used
however the furniture and placement can be seen on the photographs in the item. 1.5m will
be left open on the sidewalk for use by pedestrians.

The department can only support the application if the area in both Plein and Reyneveld streets
are demarcated and an unobstructed area of 1,5 meters are left open closest to the road for
pedestrian use. Currently the are a Ryneveld street is not an unobstructed 1,5m area.
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5. RECOMMENDATIONS

(a) thatthe land as indicated on Fig land 2, measuring approximately 30mz. in extent,
be identified as land not needed to provide the minimum level of basis municipal
services during the period that the rights are awarded.

(b) that the in-principle approval be considered for an initial period of three (3) years
with the option of a renewal subject to the following conditions:

1. That no permanent structure or deck be erected without the prior written consent
of council.

2. Council is indemnified against all possible 3" party claims.

3. The municipality or other service providers must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services within
the leased area. For planned maintenance and repairs, upgrades or new
installations, the applicant will be provided with a 5-day written notice to remove
all furniture for the municipality and any other public service provider to gain
access. For emergency work the applicant will be required to remove everything
immediately for the municipality or other public service providers to gain access.

4. The municipality reserves the right to end the lease agreement when the need
arises, i.e. when the leased area is required for municipal or other public services
purposes or when the applicant refuses the municipality or other public service
providers access if required.

(c) thata 1,5 meter unobstructed are closest to the road is left open for pedestrian use;
(d) that the area they use be demarcated properly; and

(e) that the municipal Manager be authorised to determine the rental amount and
escalation.

6. DISCUSSION / CONTENT
6.1 Background
6.1.1 Application for lease

An application was received from Vida E Caffe to enter into an agreement with
Stellenbosch Municipality in terms whereof they would be able to use a portion of Council-
owned property for outdoor dining purposes. A copy of the application is attached as
APPENDIX 1 and the diagram is attached hereto as APPENDIX 2. The extent of the area
is approximately 30m2.
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6.2 DISCUSSION

6.2.1. Locality and context

Erf 1264, Stellenbosch is located at the Cnr Van Ryneveld & Plein Street, Stellenbosch,
as shown on Fig 1.and Fig 2, below as well as photographs of how area is currently
being used under Fig 3.

Fig 1. Location and context
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Fig 3. Current area used for outdoor dining

6.2.2 Legal requirements

6.2.2.1 Municipal Asset Transfer Regulations
In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering
an application for an approval of a right to use municipal property, the following needs

to be taken into account, inter alia-;

a) whether the capital asset may be required for the municipality’s own use during
the period for which the right is to be granted;

b) the extent to which any compensation to be received for the right, together with
the estimated value of improvements or enhancements to the asset, will result in a
significant financial benefit to the municipality;

c)the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;

d) Any comments received from the local community, and

e) compliance with the legislative regime applicable to the proposed granting of the
right.
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6.2.2.2 Stellenbosch By-Law on Roads and Streets

In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, no person
may, without prior written permission of the Municipality, cause an encroachment
on a street, sidewalk or road reserve forming part thereof.

6.2.2.3 Property Management policy
Section 9 2.2 deals with deviations from the competitive process, and reads as follows:

The Municipal Council may dispense with the competitive processes established
in this policy, and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an unsolicited
application, but only in the following circumstances, and only after having advertised
Council’s intention so to act. Should any objections be received as a consequence of
such a notice, such objections first be considered before a final decision is taken to
dispense with the competitive process established in this policy. However, should any
objections, be received from potential, competitive bidders, then a public competitive
process must be followed. The advertisement referred to above should also be served
on adjoining land owners, where the Municipal Manager is of the opinion that such
transaction may have a detrimental effect on such adjoining land owner(s):

(h) where encroachment applications are received from adjoining owners, including
applications for outdoor dining permits, subject to approved tariff structure;

6.2.2.4 Outdoor Dining Policy
6.2.2.4.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.4.2 Suitable Locations

Outdoor cafes, restaurants and traders may apply for lease agreements where local
conditions are favorable for their operation, including areas of Council e.g. road
reserves, sidewalks, Public Open Spaces. All applications in locations of a high
pedestrian usage, e.g. a retail center, will be required to take pedestrian needs into
consideration.

6.2.2.4.3 Assessment Criteria

The most important local conditions to be considered when an application for lease
of the road reserve area is received will be those issues pertaining to pedestrian
(including pedestrians who are using wheelchairs, baby prams or are visually
impaired) and vehicular circulation, convenience and safety of patrons and the
general public, existing streetscape elements and residential amenity.

The ground surface must be sufficiently level to support a proper layout and safe use.
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6.2.2.4.4 Layout

The style, layout and orientation of furniture should be chosen according to the extent
and shape of the available space of the leased area.

The size of an outdoor cafe or placement of any object on the sidewalk will depend
on the width of the sidewalk.

6.2.2.4.5 Defined Area

The applicant will be required to define the area with appropriate markers. (ie a single
galvanized steel nail inserted in between the pavers, or a paint spot no larger than
5cm in diameter placed at the corners of the defined area in a semi- permanent paint)
to the satisfaction of Council.

6.2.2.4.6 Lease Conditions

The applicant must comply with the conditions set out in the lease agreement and
this policy. The lease will be for a period of not more than 5 years with an option to
renew. These conditions would also generally require that the local environmental
factors be reviewed annually and adjustments to the lease agreement may be
required.

If the lease agreement that is entered into is seen as not providing long-term rights,
there is no need to advertise the proposed agreement for public input/comments or
objections. Should the municipality receive any complaints the lease agreement may
be terminated due to the objections.

6.3 Financial Implications
In terms of the current, approved tariff structure for outdoor dining lease agreements
a monthly fee of R150.00 per square meter is charged so R4500.00 (incl. of VAT) is
applicable and an escalation of 6% is recommended.

6.4 Legal Implications
The legal implications are discussed under 6.2.2 above. As the proposed term of the lease
agreement is three (3) years and when the value of the lease and property is taken into
account the asset transfer regulations are not applicable as it is not seen as long-term
rights on council property that are being given.

6.5 Staff Implications
No additional staff implications.

6.6 Previous / Relevant Council Resolutions
SPECIAL COUNCIL MEETING: 2022-06-22: RESOLVED (nem con):

(@) That Council takes note of the intended communication to the public;

(b) That Council takes note that all restaurants and businesses will be given notice to
apply / re-apply for a lease to use council property for outdoor dining purposes; and
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6.7

6.8

6.8.1

6.8.2

(c) That the approval of the leases of three (3) years and less be delegated to the
Municipal Manager for approval.

Risk Implications

The risks are addressed in the item.
Comments from Senior Management
Director: Infrastructure Services

The Municipality concludes an agreement with the applicant, detailing the conditions
of approval.

Leased area is zoned as road reserve and cannot be enclosed - to exclude the public,
the municipality or other services provider from accessing the area.

Council is indemnified against all possible 3 party claims.

The municipality or other public service provider must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services with-in the
leased area.

For planned maintenance, repairs, upgrades or new installations, the applicant will be
provided with a 5-day written notice.

For emergency works the applicant will be required to remove the tables, chairs and
other objects immediately for the municipality or other public service provider to gain
access.

The municipality reserves the right to end the lease agreement when the need arises,
i.e. when the encroached space is required for municipal or other public services
purposes.

Director: Planning and Economic Development

The Stellenbosch Municipality Roads and Street Bylaw, 2021 as promulgated in the
Provincial Gazette no. 8436 dated 28 May 2021, defines “sidewalk” “means that portion of
a street between the outer boundary of the roadway and the boundary lines of adjacent
properties or buildings which is intended for the use of pedestrians, pedal cyclists and any
other category of vehicles as may be determined by the Municipality in accordance with
section 42(1);"

The definition clearly stipulates that the use of sidewalk is intended for pedestrians, pedal
cyclists and any other vehicle. The use of sidewalks as part of the commercial activities of
outdoor cafes and restaurants is a form of activity on the street that should improve the
quality of public places and urban life. This use must however not be at the cost of overall
safety of road users as intended in terms of the above bylaw.

It should be noted that currently the Final Draft Outdoor Dining and Events Overlay Zone,
is undergoing a public participation process, of which the closing date for comments is 02
September 2023. In the absence of this overlay zone a suitable land use application must
be submitted to evaluate the intended land usage, as the current and proposed land use is
not in accordance with the applicable zoning.
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6.8.3 Chief Financial Officer
Not requested

6.8.4 Director: Community Services
Not requested

6.8.5 Municipal Manager

Not requested yet.

ANNEXURES: 1. Application

2. Diagram

FOR FURTHER DETAILS CONTACT:
NAME Annalene de Beer

POSITION Director: Corporate Services

DIRECTORATE CORPORATE SERVICES

CONTACT 021-8088073
NUMBERS

E-MAIL ADDRESS | Annalene.debeer@stellenbosch.gov.za

REPORT DATE 2023-08 -24
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ANNEXURE 1
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STELLENBOSCH

.a@,‘. STELLENBOS(_‘H * PNIEL » FR:\NS(‘HIIUEK
L1 )
< MUNICIPALITY UMASIPALA MUNIS]PALITEIT

Date: 21/02/2023

TO WHOM IT MAY CONCERN

Dear Sir/ Madam

COMMERCIAL TRADING AND DISPLAY
= C0JING AND DISPLAY

limited mobility, can make use of sidewalks safely.

approach is outdated and not in compliance with the latest legislation,

To give effect to this, the municipality has put in place the following measures ag it relates to
businesses who offer outdoor dining options:
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not in Possession of an approvegd agreement, but are Operating nevertheless, Must appjy
within 30 days ang Must cease all Operationg until the lease application has been
Considereq.

ining facility or ey goods from
Outside theijr shops must apply before starting to Operate such an Outdoor dining /
shopping facility.

Any business OWner who doeg not apply within the 30 days’ time frame wijj have tg Cease
their Operations with immediate effect,
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* Ifany structure is built or intended to be built on the area it will require approved building
plans.

* All Business Owners must ensure that the intended encroachment areg complies with
zoning regulations,

* No advertising board can be placed on pavements,

It should be emphasised that this process is intended to promote better outdoor experience, limit
ilegal activities and to ensure fair competition amongst businesses.

Attached hereto is an application form to apply for a lease of municipal land, Kindly complete the
form and email to Yolande.vamienBerq’d:stelienbosoi1.r_;ov.za or hand deliver to NPK Buiiding,
¢nr Ryneveld and Plein Streets, Stelienbosch for attention Property Management. Please also
direct queries in this regard to same. ‘

Yours faithfull

YOLANDE A‘AN DEN BERG

‘r’olanu‘e.vandenber a)ste?lenbosch.c;m.za

Tel: 021 808 8073
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ACKNOWLEDGEMENT OF RECEIpT

D
IDA E CAFFE HOLDINGS (PTY) L
\Y

NAME OF THE BUSINESS
vel
JMSW&W@” 03 March 2023
SlGNATURE DATE
TENANT/OWNER
WITNESS 1

---------------------------------------
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+ STELLENBOSCH

o STELLENBOSCH » PNIEL = FRANSCHHOEK
Xy
< MUNICIPALITY . UMASIPALA . MUNISIPALITEIT

APPLICATION FOR LEASE OF MUNICIPAL LAND
APPLICATION FORM

APPLICANT’S DETAILS

Name :

Physical address:

Mailing address: .

E-mail address:

Telephone:

Cell phone:

PROPERTY DETAILS OF APPLICANT REET
ECCLESIA BUILDING, CNR VAN RYNEVELD & PLEIN S
Eriffarm number:  ECCLESIABUILDING, GNR VAN R)

Suburb: STELLENBOSCH
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STELLENBOSCH

Town:
PROPERTY DETAILS OF LEASE AREA

TREET
ECCLESIA BUILDING, CNR VAN RYNEVELD & PLEIN S
Erf/farm humber :

Suburb: STELLENBOSCH

----------------------------------------------

Town: STELLENBOSCH

Area of encroachment:

*To be Supplemented with 5 sketch-plan with dimension in mz2

TYPE OF APPLICATION:

Please mark the appropriate block
For commercial PUrposes, other than for parking
For commercial parking purposes,

For residential parking purposes

For projecting structures onto street reserves
For Projecting structures onto other council-owned land

]

[]

L]

For non-commercial Purposes (such ag garden Purposes, gates,ect) D
]

L]

L]

Other: please provide description:

.........................................................................................................

.........................................................................................

...................................................
.......................................................


30 m2 outside
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.........................................................................................................

LIST OF ATTACHEMENTS AND SUPPORTING DOCUMENTS

Please mark the appropriate box

Special Power of Attorney, where Applicant is not the owner

Diagram of proposed area of the lease area

Letters of consent (affected neighbours)

Application fee (non-refundable)

| hereby certify that the information supplied in this application form is correct
and that | am property authorized to make this application.

JMSwanepoel
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The application v,

as Considereq on
€ application was
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by
APPROVED NoOT APPROVED
Conditiong e
Applicant was informegq of outcome e
SIGNATURE 6 RESPONSIELE OFFICIAL DATE "7
St
Iif approved

Encroachment fee paig

Lease Agreement signed

.............

Agreement/Permit Processed on Contract Management System
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ANNEXURE 2



Page 264




Page 265

AGENDA SPECIAL MAYORAL COMMITTEE MEETING 2023-08-30

5.16 | PROPOSED LEASE AGREEMENT: ERF 722 (53 DORP STREET), STELLENBOSCH

— ADAM AND EVE COLLAB

Collaborator No:

IDP KPA Ref No: Good Governance

Meeting Date: 30 August 2023

1. SUBJECT: PROPOSED LEASE AGREEMENT: ERF 722 (53 DORP STREET),
STELLENBOSCH - ADAM AND EVE COLLAB

2. PURPOSE
To consider an application from Adam and Eve Collab, to enter into a Lease Agreement
with Stellenbosch Municipality, in terms whereof they would be able to use a portion of
Council-owned property for outdoor dining purposes.

3. DELEGATED AUTHORITY
In terms of the approved System of Delegations the Executive Mayor, in consultation with
the Executive Mayoral Committee, has the delegated Authority to consider applications
for Lease Agreements, up to a contract value not exceeding R5M and not exceeding a
period of 10 years.
The Municipal Manager has delegated authority to approve leases of 3 (three) years and
less.

4. EXECUTIVE SUMMARY

An application to use a portion of the street reserve for Outdoor Dining purposes has been
received from the owner of the restaurant called Adam and Eve Collab operating on erf 722,
Stellenbosch. The registered owner of the property has knowledge of the application and is in
support of same. The application is in line with the provisions /requirements of the Outdoor
Dining Policy and is supported by the Engineering Department.

Under 6.2.1 are photos showing how the area is currently being used. The photos were taken
by the contract management unit. The applicant does not currently have a lease agreement or
a previous encroachment agreement with the municipality and is not paying for the use of the
area. We served the applicant with a letter requesting that they apply for a lease in order to
ensure compliance.

They have not specified a requested time for the lease and the area they are interested in is
18m?2. They have not filed a diagram to indicate the furniture to be used however same is
evident from the photographs in the item.

An objection has been received from Remgro who owns the property next to the establishment
which indicates that they do not want the applicants to make use of the sidewalk in front of their
building. (See APPENDIX 3). The applicant will have to apply to Heritage Western Cape for
approval as well. The open space closest to the road is not a full 1,5 meters unobstructed area.

The application is not supported at this stage.



Page 266

AGENDA SPECIAL MAYORAL COMMITTEE MEETING 2023-08-30

5. RECOMMENDATION
For consideration

6. DISCUSSION / CONTENT

6.1 Background

6.1.1 Application for Lease agreement
An application was received from Adam and Eve Collab to enter into an agreement with
Stellenbosch Municipality in terms of where they would be able to use a portion of Council-
owned property for outdoor dining purposes. A copy of the application is attached as
APPENDIX 1, with a letter from the one neighbor consenting to same attached hereto as
APPENDIX 2. The extent of the proposed lease area is approximately 18m?2.

6.2 DISCUSSION

6.2.1. Locality and context

Erf 722, Stellenbosch is located at 54 Dorp Street, Stellenbosch, as shown on Fig 1.and
Fig 2, below as well as photographs of how area is currently being used under Fig 3.

From the photographs it is not clear if 1.5m is left open on the pavement for pedestrian
use as per national guidelines.

Fig 1. Location and context
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Fig 2 .Extent of area
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ADAM'S EVE, COI2AB .,
CLOTHING -OFFEE,~ BAGELS. 2

Fig 3. Photographs of current area



Page 270

AGENDA SPECIAL MAYORAL COMMITTEE MEETING 2023-08-30

6.2.2 Legal requirements
6.2.2.1Municipal Asset Transfer Regulations

In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering
an application for an approval of a right to use municipal property, the following needs
to be taken into account, inter alia-:

a) whether the capital asset may be required for the municipality’s own use during the
period for which the right is to be granted,;

b) the extent to which any compensation to be received for the right, together with the
estimated value of improvements or enhancements to the asset, will result in a
significant financial benefit to the municipality;

c)the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;

d)Any comments received from the local community, and

e) compliance with the legislative regime applicable to the proposed granting of the
right.

6.2.2.2 Stellenbosch By-Law on Roads and Streets

In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, no person
may, without prior written permission of the Municipality, cause an encroachment
on a street, sidewalk or road reserve forming part thereof.

6.2.2.3 Property Management policy
Section 9 2.2 deals with deviations from the competitive process, and reads as follows:

The Municipal Council may dispense with the competitive processes established
in this policy and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an unsolicited
application, but only in the following circumstances, and only after having advertised
Council’s intention so to act. Should any objections be received as a consequence of
such a notice, such objections first be considered before a final decision is taken to
dispense with the competitive process established in this policy. However, should any
objections be received from potential, competitive bidders, then a public competitive
process must be followed. The advertisement referred to above should also be served
on adjoining landowners, where the Municipal Manager is of the opinion that such
transaction may have a detrimental effect on such adjoining landowner(s):

(h)where encroachment applications are received from adjoining owners, including
applications for outdoor dining permits, subject to approved tariff structure.
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6.2.2.4 Outdoor Dining Policy
6.2.2.4.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.4.2 Suitable Locations

Outdoor cafes, restaurants and traders may apply for a lease where local conditions
are favorable for their operation, including areas of Council e.g. road reserves,
sidewalks, Public Open Spaces. All applications in locations of a high pedestrian
usage, e.g. a retail centre, will be required to take pedestrian needs into
consideration.

6.2.2.4.3 Assessment Criteria

The most important local conditions to be considered when an application for a lease
agreement of the road reserve area is received will be those issues pertaining to
pedestrian (including pedestrians who are using wheelchairs, baby prams or are
visually impaired) and vehicular circulation, convenience and safety of patrons and
the general public, existing streetscape elements and residential amenity.

The ground surface must be sufficiently level to support a proper layout and safe use.
6.2.2.4.4 Layout

The style, layout and orientation of furniture should be chosen according to the extent
and shape of the available space of the encroachment area.

The size of an outdoor cafe or placement of any object on the sidewalk will depend
on the width of the sidewalk.

6.2.2.4.5 Defined Area

The applicant will be required to define the area with appropriate markers. (ie a single
galvanized steel nail inserted in between the pavers, or a paint spot no larger than
5cm in diameter placed at the corners of the defined area in a semi- permanent paint)
to the satisfaction of Council.

6.2.2.4.6 Lease Conditions

The applicant must comply with the conditions set out in the lease agreement and
this policy. The lease will be for a period of not more than 5 years with an option to
renew. These conditions would also generally require that the local environmental
factors be reviewed annually and adjustments to the lease may be required.

If the lease agreement that is entered into is seen as not providing long term rights,
there is no need to advertise the proposed agreement for public input/comments or
objections. Should the municipality receive any complaints the lease agreement may
be terminated due to the objections.
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6.3

6.4

6.5

6.6

6.7

6.8

Financial Implications

In terms of the current, approved tariff structure for outdoor dining lease agreement

and amount of R150.00 is charged per square meter and in this instance a monthly fee

of R 2 700.00 (incl. of VAT) is applicable and an escalation of 6% is recommended.

Legal Implications

The legal implications are discussed under 6.2.2 above. As the proposed term of the lease
agreement is three (3) years and when the value of the lease and property is taken into
account the asset transfer regulations are not applicable as it is not seen as long-term rights
on council property that are being given.
Staff Implications

No additional staff implications.

Previous / Relevant Council Resolutions

SPECIAL COUNCIL MEETING: 2022-06-22: ITEM 9.2.5 RESOLVED (nem con)

(@) That council takes note of the intended communication to the public;

(b) That council takes note that all restaurants and businesses will be given notice to

apply / re-apply for a lease to use council property for outdoor dining purposes; and

(©) That the approval of the lease of three (3) years and less be delegated to the
Municipal Manager for approval.

Risk Implications
The risks are addressed in the item.

Comments from Senior Management

6.8.1 Director: Infrastructure Services

The municipality concludes an agreement with the applicant, detailing the conditions
of approval.

Leased area is zoned as road reserve and cannot be enclosed — to exclude the public,
the municipality or other service provider from accessing the area.

Council is indemnified against all possible 3™ party claims.

The municipality or other public service providers must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services within the
leased area.

The approved structure must be removable to gain access to the leased area, as and
when required by the municipality or other service providers.

For planned maintenance, repairs, upgrades or new installations, the applicant will be
provided with a 5-day written notice, to remove any structures from the municipality or
any other public service providers to gain access.
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6.8.2

6.8.3

6.8.4

6.8.5

For emergency works the applicant will be required to remove everything immediately
for the municipality or other public service providers to gain access.

The municipality reserves the right to end the lease agreement when the need arises,
i.e. when the leased space is required for municipal or other public services purposes.

Director: Planning and Economic Development

The Stellenbosch Municipality Roads and Street Bylaw, 2021 as promulgated in the
Provincial Gazette no. 8436 dated 28 May 2021, defines “sidewalk” “means that portion of
a street between the outer boundary of the roadway and the boundary lines of adjacent
properties or buildings which is intended for the use of pedestrians, pedal cyclists and any
other category of vehicles as may be determined by the Municipality in accordance with
section 42(1);"

The definition clearly stipulates that the use of sidewalk is intended for pedestrians, pedal
cyclists and any other vehicle. The use of sidewalks as part of the commercial activities of
outdoor cafes and restaurants is a form of activity on the street that should improve the
quality of public places and urban life. This use must however not be at the cost of overall
safety of road users as intended in terms of the above bylaw.

It should be noted that currently the Final Draft Outdoor Dining and Events Overlay Zone,
is undergoing a public participation process, of which the closing date for comments is 02
September 2023. In the absence of this overlay zone a suitable land use application must
be submitted to evaluate the intended land usage, as the current and proposed land use is
not in accordance with the applicable zoning.

Heritage Western Cape must also provide application.

Chief Financial Officer

Not requested.

Director: Community Services

Not requested

Municipal Manager

Not requested yet

ANNEXURES: 1. Application

2. Consent letter
3. Historiese huise objection

FOR FURTHER DETAILS CONTACT:

NAME Annalene de Beer

POSITION Director: Corporate Services

DIRECTORATE CORPORATE SERVICES

CONTACT NUMBERS | 021-8088189

E-MAIL ADDRESS Annalene.debeer@stellenbosch.gov.za

REPORT DATE 2023-08-24
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;Q___- STELLENBOSCH

STELLENBOSCH ¢ PNIEL » FRANSCHHOEK

®® MUNICIPALITY ¢ UMASIPALA ¢« MUNISIPALITEIT

APPLICATION FOR LEASE OF MUNICIPAL LAND

APPLICANT’S DETAILS

APPLICATION FORM

Name: ... M\C\W\ . O\Y\C\ . EU@ OO\\ O\b pe—

Physical address:

Mailing address:

E-mail address:
Telephone:

Cell phone:

95 Do Speet.
Shenoson .

Postal code......... /IQ OO ..............

0 o
I Sy

PROPERTY DETAILS OF APPLICANT

Erf/farm number :

Suburb:
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Town: e ....................
PROPERTY DETAILS OF LEASE AREA

Erfffarm number: ... 6\{‘? /] 7/1 .............
Suburb: S%WV\)DOSCX\ )

Town: \S WQHDO\S C/h

Area of encroachment: (_0\ m X 7/ m ...... - \ 8 ...m?

* To be supplemented with a sketch-plan with dimension in m*

TYPE OF APPLICATION:

Please mark the appropriate block

For commercial purposes, other than for parking \/

For commercial parking purposes,

For residential parking purposes A

For non-commercial purposes (such as garden purposes, gates,ect)

For projecting structures onto street reserves

For projecting structures onto other council-owned land

Other: please provide description:

Brief description of application: T\’LQO/V@’ ....... U\Jl H ..... D@ .........
Ao use. of NOSprctlfU. puposes

Slich..0s.. CUStOmer. . Secehnd” 40, Srve, i
boveroges ound 1S {(ofee edc )

sMotivation:... ... . LTINS LT

<
=
=
<
=
S
5
£
g

g enoine the  Peeudy of  Dorp et
The oedt will SRV Nole 6 1.8 Spaice
/FOY \Qedﬂ&’(}/'ObiQS U\)C{/H/J V)\Cj 5 PNEIN W\J(lh SECHW)C\

.,%ewdm- ol setne, . onds A0V CIASoMS



Ow e Moid Keu ‘0 by are Pg‘g"eﬁﬁe 7

hqu —~ir e SeO\’f\j» A€ 5 bou | C)“M
e €a  comditr™ . (w}«c«r —0%2 929 1653 .

Oi& 15 owe o ltnedy)
lL\O\\/\cao h pOU)C ;%%&JSLU

LIST OF ATTACHEMENTS AND SUPPORTING DOCU ENTS

Please mark the appropriate box

Special Power of Attorney, where Applicant is not the owner

Diagram of proposed area of the lease area

<

Letters of consent (affected neighbours) N,

Application fee (non-refundable)

| hereby certify that the information supplied in this application form is correct
and that | am property authorized to make this application.

Applicant’s signature: ....... g ...................... Date: \S/O?DI ng .
Full name: QQ\WWW’\&)@Y\Q
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FOR OFFICIAL USE

¢ The application was consideredon .............c....oceveei. bY. oo
¢ The application was

I l APPROVED I I |NOT APPROVED I

Conditions (if @NY): oo e

*If approved

Encroachment fee paid

[ j Lease Agreement signed

0; Agreement/Permit processed on Contract Management System
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CAR & VAN RENTAL

rent a car

To whom this letter may concern,

As neighbours of Adam and Eve,
we understand they would like seating for their clients that visit the
café

They have a petite café that they run,
and the premises is always kept neat and tidy.

We have no problem with them wanting to add the seating for
their clientele,
as its convenient for our awaiting clients as well.

We have a great working relationship with Adam and Eve staff
and management.

Please feel free to contact me if you require any further
assistance

Kind regards,

o Rudaybah Slamang
oamages Branch Supervisor — Stellenbosch

AN Nk First Car Rental / SIXT Rent a Car
‘ | 7 +27 21 882 8349
. 0 rudaybahs@cmh.co.za

inte { A oort
Tel =27 0) 21 5%

A Member of the ":CMH:‘
.

“oe GROU

CMH Car Hire (Pty) ttd ¢/a First Car Renta| Fegistration Na . 1999/ 025201/07

Directors: £V, L Baratl {Managing], 5.F. Jacksen, J.D. Mcintosh, 3 0
1A Mabena M R, Nkadneng: N N. Khows www.firstcarrental.co.za | Call Centre; 0861 1ST CAR

Executive Heads: R. MeKay (GM: Fleet Finance Damage), M. Nartl= {Stratsgy, Development, Marketing)
U. Crouse {Sales); A Nel {Operations); B. Troeberg (Finance}
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Historiese Huise van Suid-Afrika Limited

THE BURGHER HOUSE P O BOX 51 - TELEPHONE (021) 887 0338 - FAX (021) 887 9337 STELLENBOSCH 7598 - REPUBLIC OF SOUTH AFRICA
e-mail: hhuise@remgro.com

ADAM AND EVE COLLABORATION (PTY) LTD
Reg. No. 2020/178934/07
ATTENTION: DANNEEL JEAN STONE
53 DORP STREET
STELLENBOSCH
7600

“Without prejudice”

20 July 2022

Via email: adamandevecol@gmail.com
And by Hand delivery.

Dear Mr. Danneel Jean Stone

ILLEGAL ENCROACHMENT OF PROPERTY: YOURSELF | HISTORIESE HUISE VAN SUID-AFRIKCA LIMITED

The above matter refers.

Since 1968 Historiese Huise van Suid-Afrika Limited has been the rightful owner of the unmovable

property situated at 51 Dorp street, Stellenbosch (the “Property”).

Recently it came to our attention that you — without our knowledge and/or consent — erected a wooden

floor fixture/fitting as well as table and chairs (“Fixture”) on and/or in front of our Property.

Furthermore, as depicted by the photo evidence attached hereto and marked as “Annex A”, it is clear
and undisputable that you are utilising the Fixture as part of your shop by serving food and liquor on our

Property and/or Stellenbosch Municipality’s premises. Again, we did not consent to this.
We confirm that our Mr. Pieter Kotzé has twice already discussed our disapproval of you utilising our
Property and requested that the removal of the Fixture with your manager. However, your manager has

neglected and/or refuse to remove the Fixture.

Therefore, we hereby inform you in writing that you do not have our consent to encroach our Property

with your Fixture and usage of our Property for selling food and liquor and are doing so illegally.

We hereby demand that you remove the Fixture from our Property on or before close of business

today. Should you not meet this deadline, we will have no other option as to take legal action.

(Reg. No. 1966/002641/06)
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Accordingly, we reserve the right to take any other actions and pursue any other legal rights available to

us and will defend any and all legal action.

Kindly note that we are providing a copy of this letter to Stelienbosch Municipality to inform them that
you are using their power box (as depicted in Fig. 3 and Fig. 4} as a table to serve seated customers as
well as inform them that you neglect and/or refuse to adhere to our request to remove your Fixture

on/or our Property as well as the side walk of the Municipality.

We are also proving a copy of this letter to the Liquor Inspector at SAPS Stellenbosch to inform them

that you are using our Property to serve liquor without our consent as well in contradiction to your

liquor license.

Should you have any queries pertaining to this letter, please contact our legal department on

ag@remgro.com.

Kind regards,

P.A. VAN A. KOTZE

CC: STELLENBOSCH MUNICIPALITY
DIRECTORATE: INFRASTRUCTURE SERVICES
Email: engineering.services@stellenbosch.gov.za

STELLENBOSCH MUNICIPALITY
Town Planning
Email: nazeema.mohamed@stellenbosch.gov.za

SAPS STELLENBOSCH (LIQUOR LICENSE INSPECTOR)
Attention o/a Smit
Email: StellenboschDFO@saps.gov.za

| hereby acknowledge safe receipt of this letter on 20 July 2022.

ON BEHALF OF ADAM & EVE COLLABORATION PTY LTD

NAME:
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5.17 | PROPOSED LEASE AGREEMENT: ERF 1265, 24 PLEIN STREET, STELLENBOSCH:

FROM THE BLUE FISH AND CHIPS

Collaborator No:
IDP KPA Ref No: Good Governance
Meeting Date: 30 August 2023

1.

2.

SUBJECT: PROPOSED LEASE AGREEMENT: ERF 1265, 24 PLEIN STREET,
STELLENBOSCH: FROM THE BLUE FISH AND CHIPS
PURPOSE

To consider an application from From the Blue Fish and Chip Shop, to enter into a Lease
Agreement with Stellenbosch Municipality, in terms whereof they would be able to use a
portion of Council-owned property for outdoor dining purposes.

DELEGATED AUTHORITY

In terms of the approved System of Delegations the Executive Mayor, in consultation with
the Executive Mayoral Committee, has the delegated Authority to consider applications
for Lease Agreements, up to a contract value not exceeding R5M and not exceeding a
period of 10 years.

EXECUTIVE SUMMARY

An application to use a portion of the street reserve for Outdoor Dining purposes has been
received from the owner of From the Blue Fish and Chip Shop trading of erf 1265, Stellenbosch.
The application is in line with the provisions /requirements of the Outdoor Dining Policy and is
supported by the Engineering Department. Under 6.2.1 are photos showing how area is
currently being used. The photos were taken by the contract management unit. The applicant
does not currently have a lease agreement or previous encroachment agreement with the
municipality and is therefore not paying rent for the current area being used. We served the
applicant with a letter requesting that they apply for the outdoor dining lease to ensure
compliance.

They have not specified the requested time and the area they are interested in is 6m2. The
draft plan indicates two round tables with four chairs as is also evident from the photographs.
The area left open is not unobstructed and also not 1.5m for pedestrian use. There are lamp
posts and trees on the sidewalk. Should they wish to do continue with outdoor dining except
closest to the shopfront where only 1 table width is possible, they will have to reconsider where
the pedestrian usage area is. They also put signs in the area. The area is also not demarcated.

The department does not support the application at this stage taking into account the current
use and non-demarcation.

RECOMMENDATION

For Consideration.
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6. DISCUSSION/CONTENT

6.1 Background

6.1.1 Application for encroachment
An application was received from From the Blue Fish and Chip Shop to enter into an
agreement with Stellenbosch Municipality in terms whereof they would be able to use a
portion of Council-owned property for outdoor dining purposes. A copy of the application
is attached as APPENDIX 1, with drawings of the proposed lay-out attached as
APPENDIX 2. The extent of the encroachment area is approximately 6mz2.

6.2 DISCUSSION

6.2.1. Locality and context

Erf 1265, Stellenbosch is located at 61 Plein Street, Stellenbosch, as shown on Fig 1.and
Fig 2, below as well as photogrpahs of how area is currently used under Fig 3.

From the photogrpahs it is eveident that an area of 1.5m will is open for pedestrian use.
National guidelines for non motorised transport requires unhindered access of 1.5m.

Fig 1. Location and context
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Fig 2 .Extent of area




Page 288

AGENDA SPECIAL MAYORAL COMMITTEE MEETING 2023-08-30

e,
| L

Fig 3. Current area being used for outdoor dining

6.2.2

6.2.2.1

Legal requirements
Municipal Asset Transfer Regulations

In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering
an application for an approval of a right to use municipal property, the following needs
to be taken into account, inter alia-:

a) whether the capital asset may be required for the municipality’s own use during
the period for which the right is to be granted;

b) the extent to which any compensation to be received for the right, together with
the estimated value of improvements or enhancements to the asset, will result in a
significant financial benefit to the municipality;

c)the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;

d)Any comments received from the local community, and

e) compliance with the legislative regime applicable to the proposed granting of the
right.

6.2.2.2 Stellenbosch By-Law on Roads and Streets

In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, no person
may, without prior written permission of the Municipality, cause an encroachment
on a street, sidewalk or road reserve forming part thereof.
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6.2.2.3 Property Management policy

Section 9 2.2 deals with deviations from the competitive process, and reads as follows:

The Municipal Council may dispense with the competitive processes established
in this policy and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an unsolicited
application, but only in the following circumstances, and only after having advertised
Council’s intention so to act. Should any objections be received as a consequence of
such a notice, such objections first be considered before a final decision is taken to
dispense with the competitive process established in this policy. However, should any
objections, be received from potential, competitive bidders, then a public competitive
process must be followed. The advertisement referred to above should also be served
on adjoining landowners, where the Municipal Manager is of the opinion that such
transaction may have a detrimental effect on such adjoining landowner(s):

(h)where encroachment applications are received from adjoining owners, including
applications for outdoor dining permits, subject to approved tariff structure.

6.2.2.4 Outdoor Dining Policy
6.2.2.4.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.4.2 Suitable Locations

Outdoor cafes, restaurants and traders may apply for lease agreements where local
conditions are favourable for their operation, including areas of Council e.g. road
reserves, sidewalks, Public Open Spaces. All applications in locations of a high
pedestrian usage, e.g. a retail center, will be required to take pedestrian needs into
consideration.

6.2.2.4.3 Assessment Criteria

The most important local conditions to be considered when an application for lease
of the road reserve area is received will be those issues pertaining to pedestrian
(including pedestrians who are using wheelchairs, baby prams or are visually
impaired) and vehicular circulation, convenience and safety of patrons and the
general public, existing streetscape elements and residential amenity.

The ground surface must be sufficiently level to support a proper layout and safe
use.

6.2.2.4.4 Layout

The style, layout and orientation of furniture should be chosen according to the
extent and shape of the available space of the leased area.

The size of an outdoor cafe or placement of any object on the sidewalk will depend
on the width of the sidewalk.
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6.2.2.4.5 Defined Area

The applicant will be required to define the area with appropriate markers. (ie a
single galvanized steel nail inserted in between the pavers, or a paint spot no larger
than 5cm in diameter placed at the corners of the defined area in a semi- permanent
paint) to the satisfaction of Council.

6.2.2.4.6 Lease Conditions
The applicant must comply with the conditions set out in the lease agreement and
this policy. The lease will be for a period of not more than 5 years with an option to
renew. These conditions would also generally require that the local environmental
factors be reviewed annually and adjustments to the lease may be required.
If the lease agreement that is entered into is seen as not providing long term rights,
there is no need to advertise the proposed agreement for public input/comments or
objections. Should the municipality receive any complaints the lease agreement
may be terminated due to the objections.

6.3 Financial Implications
In terms of the current, approved tariff structure for outdoor dining encroachments
a monthly fee of R 900.00 (incl. of VAT) is applicable and an escalation of 6% is
recommended.

6.4 Legal Implications
The legal implications are discussed under 6.2.2 above. As the proposed term of the
lease agreement is three (3) years and when the value of the lease and property is taken
into account the asset transfer regulations are not applicable as it is not seen as long-
term rights on council property that are being given.

6.5 Staff Implications
No additional staff implications.

6.6 Previous / Relevant Council Resolutions
SPECIAL COUNCIL MEETING: 2022-06-22: ITEM 9.2.5 RESOLVED (nem con)
(a) that Council takes note of the intended communication to the public;

(b) that Council takes note that all restaurants and businesses will be given notice to
apply / re-apply for a lease to use council property for outdoor dining purposes; and

(c) that the approval of the leases of three (3) years and less be delegated to the
Municipal Manager for approval.

6.7 Risk Implications

The risks are addressed in the item.
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6.8

6.8.1

6.8.2

6.8.3

6.8.4

Comments from Senior Management
Director: Infrastructure Services

The Municipality concludes an agreement with the applicant, detailing the conditions
of approval.

Leased area is zoned as road reserve and cannot be enclosed - to exclude the public,
the municipality or other services provider from accessing the area.

Council is indemnified against all possible 3" party claims.

The municipality or other public service provider must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services with-in the
leased area.

For planned maintenance, repairs, upgrades or new installations, the applicant will be
provided with a 5-day written notice.

For emergency works the applicant will be required to remove the tables, chairs and
other objects immediately for the municipality or other public service provider to gain
access.

The municipality reserves the right to end the leased agreement when the need arises,
i.e. when the leased space is required for municipal or other public services purposes.

Director: Planning and Economic Development

The Stellenbosch Municipality Roads and Street Bylaw, 2021 as promulgated in the
Provincial Gazette no. 8436 dated 28 May 2021, defines “sidewalk” “means that portion of
a street between the outer boundary of the roadway and the boundary lines of adjacent
properties or buildings which is intended for the use of pedestrians, pedal cyclists and any
other category of vehicles as may be determined by the Municipality in accordance with
section 42(1);"

The definition clearly stipulates that the use of sidewalk is intended for pedestrians, pedal
cyclists and any other vehicle. The use of sidewalks as part of the commercial activities of
outdoor cafes and restaurants is a form of activity on the street that should improve the
quality of public places and urban life. This use must however not be at the cost of overall
safety of road users as intended in terms of the above bylaw.

It should be noted that currently the Final Draft Outdoor Dining and Events Overlay Zone,
is undergoing a public participation process, of which the closing date for comments is 02
September 2023. In the absence of this overlay zone a suitable land use application must

be submitted to evaluate the intended land usage, as the current and proposed land use is
not in accordance with the applicable zoning.

Chief Financial Officer
Not requested
Director: Community Services

Not requested
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6.8.5 Municipal Manager

Not requested yet

ANNEXURES: 1. Application

2. Diagram

FOR FURTHER DETAILS CONTACT:

NAME

Annalene de Beer

POSITION

Director: Corporate Services

DIRECTORATE

CORPORATE SERVICES

CONTACT
NUMBERS

021-8088073

E-MAIL ADDRESS

Annalene.debeer@stellenbosch.gov.za

REPORT DATE

2023-08-08
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* STELLENBOSCH

STELLENBOSCH « PNIEL « FRANSCHHOEK

Name: «eeeeeees F rDmTheﬁ\uans\or\Ch'pSV\Df’
Physical address: ... G\ Plem Sacck
........ Snop. 2L Simonsplein (enoe
......... SkeMeinkosch .
Postal code:.... Y&OO. ...
Mailing address: ~ ....coeoe. AS.oeo0C
Postal code:......coovvviiiiiiiiiiiinn
E-mail address: ;n@o@ romthebl e Q' shnch P chgp - €O
Telephone: - OGQ . Z%O WA RSN
Cellphone: ... QLS. QO

PROPERTY DETAILS OF APPLICANT
Erf/farm number : 5‘/\0#1\*5‘““)“5\9.5‘“@'“%

Suburb:

--------------------------------------------
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Town: e TR e

C: PROPERTY DETAILS OF LEASE AREA

Erfffarm number: L2 TR AT
Suburb: sxellenboscth ...
Town: e %ZV‘WSU’” ...............
Area of encroachment: b X ) b m?

CQ,WA>

* To be supplemented with a sketch-plan with dimension in m?

D: TYPE OF APPLICATION:

Please mark the appropriate block

For commercial purposes, other than for parking v/

For commercial parking purposes,

For residential parking purposes

For non-commercial purposes (such as garden purposes, gates,ect)

For projecting structures onto street reserves

For projecting structures onto other council-owned land

Other: please provide description:

......................................................

ﬁf”jeﬂ-’@m k£ wbles p\us cm(;'vs mbﬁ'cle the Sihhge

...........................................................................
......................

...........................................................
-------------
......................

................

------------------------
.........
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inside so L\Oo;'-’j the Dundoor Space Lo

............................................
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LIST OF ATTACHEMENTS AND SUPPORTING DOCUMENTS

Please mark the appropriate box

Special Power of Attomey, where Applicant is not the owner

Srexch akwchked .

Diagram of proposed area of the lease area

I

Letters of consent (affected neighbours)

Application fee (non-refundable)

| hereby certify that the information supplied in this application form is correct
and that | am property authorized to make this application.
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* The application was consideredon ............................ by..oii
e The application was

| | APPROVED I | INOT APPROVED I

Conditions (if any):

*If approved

E Encroachment fee paid
E Lease Agreement signed

E Agreement/Permit processed on Contract Management System

..............................

....................................................
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ANNEXURE 2
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5.18 | PROPOSED LEASE AGREEMENT: ERF 1237 (13 ANDRINGA STREET),

STELLENBOSCH: MORO

Collaborator No:

IDP KPA Ref No: Good Governance

Meeting Date: 30 August 2023

1. SUBJECT: PROPOSED LEASE AGREEMENT: ERF 1237 (13 ANDRINGA STREET),
STELLENBOSCH: MORO

2. PURPOSE
To consider an application from Heine van Wyk the owner of Moro Stellenbosch, to enter
into a Lease Agreement with Stellenbosch Municipality, in terms whereof they would be
able to use a portion of Council-owned property for outdoor dining purposes.

3. DELEGATED AUTHORITY
In terms of the approved System of Delegations the Executive Mayor, in consultation with
the Executive Mayoral Committee, has the delegated Authority to consider applications
for Lease Agreements, up to a contract value not exceeding R5M and not exceeding a
period of 10 years.
The approval of lease agreement of three (3) years and less has been delegated to the
Municipal Manager.

4. EXECUTIVE SUMMARY

An application to use a portion of the street reserve for Outdoor Dining purposes has been
received from the owner of Moro trading from erf 1237, Stellenbosch. The application is in line
with the provisions / requirements of the Outdoor Dining Policy and is supported by the
Engineering Department. Under 6.2.1 are photos showing how the area is currently being
used. The Photos were taken by the contract management unit. The applicant does not
currently have a lease agreement with the municipality and is not paying rent for the use of the
area. We served the applicant with a letter requesting that they apply for the outdoor dining
lease in order to ensure compliance.

They have not specified a requested time for the lease and the are they are interested in is
5m2,

They have not filed a diagram to indicate placement of furniture however same is evident from
the photographs in the item. The area left open for pedestrian use is not a complete 1.5m and
is not unobstructed. The are ais also not clearly demarcated.

The department can only support the application if all provisions are complied with.
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5.

6.

RECOMMENDATIONS

(@)

(b)

(€)

(d)

that the land as indicated on Fig 1and 2, measuring approximately 5mz. in extent,
be identified as land not needed to provide the minimum level of basis municipal
services during the period that the rights are awarded;

that the in-principle approval be considered for an initial period of three (3) years
with the option of a renewal subject to the following conditions:

1. That no permanent structure or deck be erected without the prior written consent
of council.

2.

3.

Council is indemnified against all possible 3™ party claims.

The municipality or other public service providers must not be prohibited from
maintaining, repairing, upgrading and/or installing new public services with-in
the leased area. All structures must be removable to gain access to the area
as and when required by the municipality or other public service providers. For
planned maintenance, repairs, upgrades or new installations, the applicant will
be provided with a 5-day written notice to remove all furniture and movable
structures in order for the municipality to gain access. For emergency work the
applicant will be required to remove all furniture and structures immediately.

. The municipality reserves the right to end the lease agreement when the need

arises, i.e. when the leased area is required for municipal or other public service
purposes or when the applicant refuses the municipality or other public service
providers access if required.

that the municipal Manager be authorised to determine the rental amount and
escalation; and

that the applicant file a plan for approval indicating the demarcation and the
unobstructed 1,5m are for pedestrian use.

DISCUSSION / CONTENT

6.1 Background

6.1.1 Application for Lease agreement

An application was received from Moro to enter into an agreement with Stellenbosch

Municipality in terms whereof they would be able to use a portion of Council-owned

property for outdoor dining purposes. A copy of the application is attached as APPENDIX

1. The extent of the encroachment area is approximately 5mz2,
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6.2 DISCUSSION
6.2.1. Locality and context
Erf 1237, Stellenbosch is located at the 13 Andringa Street, Stellenbosch, as shown on

Fig 1.and Fig 2, below as well as photographs of how area is currently being used under
Fig 3.

Y

. wie‘p‘gie Earth

Fig 1. Location and context



Page 303

AGENDA SPECIAL MAYORAL COMMITTEE MEETING 2023-08-30

Fig 2 .Extent of area
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Fig 3. Current area used for outdoor dining

6.2.2 Legal requirements

6.2.2.1Municipal Asset Transfer Regulations
In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering
an application for an approval of a right to use municipal property, the following needs

to be taken into account, inter alia-:

a) whether the capital asset may be required for the municipality’s own use during the
period for which the right is to be granted,;

b) the extent to which any compensation to be received for the right, together with the
estimated value of improvements or enhancements to the asset, will result in a
significant financial benefit to the municipality;

c)the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;

d)Any comments received from the local community, and

e) compliance with the legislative regime applicable to the proposed granting of the
right.
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6.2.2.2 Stellenbosch By-Law on Roads and Streets

In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, no person
may, without prior written permission of the Municipality, cause an encroachment
on a street, sidewalk or road reserve forming part thereof.

6.2.2.3 Property Management policy
Section 9 2.2 deals with deviations from the competitive process, and reads as follows:

The Municipal Council may dispense with the competitive processes established
in this policy and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an unsolicited
application, but only in the following circumstances, and only after having advertised
Council’s intention so to act. Should any objections be received as a consequence of
such a notice, such objections first be considered before a final decision is taken to
dispense with the competitive process established in this policy. However, should any
objections, be received from potential, competitive bidders, then a public competitive
process must be followed. The advertisement referred to above should also be served
on adjoining landowners, where the Municipal Manager is of the opinion that such
transaction may have a detrimental effect on such adjoining landowner(s):

(h)where encroachment applications are received from adjoining owners, including
applications for outdoor dining permits, subject to approved tariff structure.

6.2.2.4 Outdoor Dining Policy
6.2.2.4.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.4.2 Suitable Locations

Outdoor cafes, restaurants and traders may apply for a lease agreement where
local conditions are favorable for their operation, including areas of Council e.g. road
reserves, sidewalks, Public Open Spaces. All applications in locations of a high
pedestrian usage, e.g. a retail center, will be required to take pedestrian needs into
consideration.

6.2.2.4.3 Assessment Criteria

The most important local conditions to be considered when an application for lease
of the road reserve area is received will be those issues pertaining to pedestrian
(including pedestrians who are using wheelchairs, baby prams or are visually
impaired) and vehicular circulation, convenience and safety of patrons and the
general public, existing streetscape elements and residential amenity.

The ground surface must be sufficiently level to support a proper layout and safe use.
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6.2.2.4.4 Layout

The style, layout and orientation of furniture should be chosen according to the extent
and shape of the available space of the leased area.

The size of an outdoor cafe or placement of any object on the sidewalk will depend
on the width of the sidewalk.

6.2.2.4.5 Defined Area

The applicant will be required to define the area with appropriate markers. (ie a single
galvanized steel nail inserted in between the pavers, or a paint spot no larger than
5cm in diameter placed at the corners of the defined area in a semi- permanent paint)
to the satisfaction of Council.

6.2.2.4.6 Lease Conditions

The applicant must comply with the conditions set out in the lease agreement and
this policy. The Lease agreement will be for a period of not more than 5 years with
an option to renew. These conditions would also generally require that the local
environmental factors be reviewed annually and adjustments to the lease agreement
may be required.

If the lease agreement that is entered into is seen as not providing long term rights
there is no need to advertise the proposed agreement for public input/comments or
objections. Should the municipality receive any complaints the lease agreement may
be terminated due to the objections.

6.3 Financial Implications
In terms of the current, approved tariff structure for outdoor dining lease agreements
a monthly fee of R150.00 per square meter is charged and in this case R 750.00 (incl.
of VAT) is applicable and an escalation of 6% is recommended.
6.4 Legal Implications
The legal implications are discussed under 6.2.2 above. As the proposed term of the lease
agreement is three (3) years and when the value of the lease and property is taken into
account the asset transfer regulations are not applicable as it is not seen as long-term
rights on council property that are being given.
6.5 Staff Implications
No additional staff implications.
6.6 Previous / Relevant Council Resolutions
SPECIAL COUNCIL MEETING: 2022-06-22: ITEM 9.2.5 RESOLVED (nem con)
(@) That council takes note of the intended communication to the public;

(b) That council takes note that all restaurants and businesses will be given notice to
apply / re-apply for a lease to use council property for outdoor dining purposes; and
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6.7

6.8

6.8.1

6.8.2

(c) Thatthe approval of the lease of three (3) years and less be delegated to the Municipal
Manager for approval.

Risk Implications
The risks are addressed in the item.
Comments from Senior Management

Director: Infrastructure Services

The Municipality concludes an agreement with the applicant, detailing the conditions
of approval.

Leased area is zoned as road reserve and cannot be enclosed - to exclude the public,
the municipality or other services provider from accessing the area.

Council is indemnified against all possible 3" party claims.

The municipality or other public service provider must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services with-in the
leased area.

For planned maintenance, repairs, upgrades or new installations, the applicant will be
provided with a 5-day written notice.

For emergency works the applicant will be required to remove the tables, chairs and
other objects immediately for the municipality or other public service provider to gain
access.

The municipality reserves the right to end the lease agreement when the need arises,
i.e. when the encroached space is required for municipal or other public services
purposes.

Director: Planning and Economic Development

The Stellenbosch Municipality Roads and Street Bylaw, 2021 as promulgated in the
Provincial Gazette no. 8436 dated 28 May 2021, defines “sidewalk” “means that portion of
a street between the outer boundary of the roadway and the boundary lines of adjacent
properties or buildings which is intended for the use of pedestrians, pedal cyclists and any
other category of vehicles as may be determined by the Municipality in accordance with
section 42(1);”

The definition clearly stipulates that the use of sidewalk is intended for pedestrians, pedal
cyclists and any other vehicle. The use of sidewalks as part of the commercial activities of
outdoor cafes and restaurants is a form of activity on the street that should improve the
quality of public places and urban life. This use must however not be at the cost of overall
safety of road users as intended in terms of the above bylaw.

It should be noted that currently the Final Draft Outdoor Dining and Events Overlay Zone,
is undergoing a public participation process, of which the closing date for comments is 02
September 2023. In the absence of this overlay zone a suitable land use application must
be submitted to evaluate the intended land usage, as the current and proposed land use is
not in accordance with the applicable zoning.
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6.8.3 Chief Financial Officer
Not requested.

6.8.4 Director: Community Services
Not requested

6.8.5 Municipal Manager

Not requested yet.

ANNEXURES: 1. Application

FOR FURTHER DETAILS CONTACT:
NAME Annalene de Beer

PoSITION Director: Corporate Services
DIRECTORATE CORPORATE SERVICES

CONTACT 021-8088073
NUMBERS

E-mAIL ADDRESS | Annalene.debeer@stellenbosch.gov.za
REPORT DATE 2023-08-24
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ANNEXURE 1
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ACKNOWLEDGEMENT OF RECEIPT

SIGNATURE
TENANT/OWNER

WITNESS 1:

WITNESS 2:
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4  STELLENBOSCH

.:... STELLENBOSCH » PNIEL « FRANSCHHOEK
€

% MUNICIPALITY « UMASIPALA » MUNISIPALITEIT

- APPLICATION FOR LEASE OF MUNICIPAL LAND

~ APPLICATION FORM
APPLICANT’S DETAILS

Name : Hem(), an W t

P
PR, e

Mailing address:

E-mail address: h{’,ﬂl&@}’lﬂ(}'ml/&/] ‘ijk Co-2q
Telephone: % ........................................
Cell phone: O?g C{—1>Z‘3€L°1{ ..............

PROPERTY DETAILS OF APPLICANT
Erf/farm number : 123F

Suburb: C BD
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Stellenbosch

TOWD: ... . 5% i g € M e b vsuiiveitids

Erf/farm number : ldeyvalk. n. St Op 5L’0ﬂ

Suburb: QSD ................................
b Sbellenkosch

Area of encroachment:  ............ocovvvvvvooesioin, 5_ ..m?

* To be supplemented with a sketch-plan with dimension in m?

TYPE OF APPLICATION:

Please mark the appropriate block
For commercial purposes, other than for parking

For commercial parking purposes,

For residential parking purposes D
For non-commercial purposes (such as garden purposes, gates,ect) D
For projecting structures onto street reserves D

For projecting structures onto other council-owned land

Other: please provide description: D

Brief description of application: NU_L_ - éo Sed / Qu {75’013 WQUr

shop.ver. servioy. ot tables... O@fefseaéﬁ
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.....................
.........................................................................

..........................................................................................

E: LIST OF ATTACHEMENTS AND SUPPORTING DOCUMENTS

Please mark the appropriate box

Special Power of Attorney, where Applicant is not the owner
Diagram of proposed area of the lease area

Letters of consent (affected neighbours)

B CTL1E]

Application fee (non-refundable)

| hereby certify that the information supplied in this application form is correct
and that | am property authorized to make this application.

L
Applicant’s signature: .../ /... 04

Full name: Hem&l/ﬂﬂ 4(/7
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A
=¥

FOR OFFICIAL USE

« The application was considered on ...........c.cooeveeuiaerinne DY .o
e The application was

APPROVED I | NOT APPROVED I

Conditions (if any):

*If approved
l D Encroachment fee paid

D Lease Agreement signed

t
[D Agreement/Permit processed on Contract Management System

S

SbLh i s 3
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5.19 | PROPOSED LEASE AGREEMENT: ERF 6460 (CHECKERS CENTRE SHOP 18, MILL

STREET) STELLENBOSCH: THE WAFFLE MILL

Collaborator No:

IDP KPA Ref No: Good Governance

Meeting Date: 30 August 2023

1. SUBJECT :PROPOSED LEASE AGREEMENT: ERF 6460 (CHECKERS CENTRE SHOP
18, MILL STREET) STELLENBOSCH: THE WAFFLE MILL

2. PURPOSE
to consider an application from The Waffle Mill, to enter into a Lease Agreement with
Stellenbosch Municipality, in terms whereof they would be able to use a portion of Council-
owned property for outdoor dining purposes.

3. DELEGATED AUTHORITY
In terms of the approved System of Delegations the Executive Mayor, in consultation with
the Executive Mayoral Committee, has the delegated Authority to consider applications
for Lease Agreements, up to a contract value not exceeding R5M and not exceeding a
period of 10 years.
The approval of lease agreements of three (3) years and less has been delegated to the
Municipal Manager.

4. EXECUTIVE SUMMARY

An application to use a portion of the street reserve for Outdoor Dining purposes has been
received from the owner of The Waffle Mill trading from erf 6460, Stellenbosch. The application
is in line with the provisions /requirements of the Outdoor Dining Policy and is supported by
the Engineering Department. Under 6.2.1 are photos showing how area is currently being
used. The photos were taken by the contract management unit. The applicant does not
currently have any lease agreement or previous encroachment agreement with the municipality
and is not paying rent for current use. We served the applicant with a letter requesting that
they apply for the outdoor dining lease to ensure compliance.

They have not specified a requested time for the lease and the area they are interested in is
40m2,

The area is demarcated with a movable wooden fence. 1.5m will be left on the sidewalk
adjacent to the street for pedestrians to use the sidewalk. They have filed a diagram to indicate
what furniture will be used as well as the intended area and same is further evident from the
photographs in the item. There are some trees and bicycle racks on the pavement that may
obstruct pedestrian usage.

The department can in principle support the application provide that the 1,5 meters
unobstructed pedestrian use is ensured.
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5. RECOMMENDATIONS

(@)

(b)

(c)

(d)

that the land as indicated on Fig 1and 2, measuring approximately 40m2. in extent,
be identified as land not needed to provide the minimum level of basis municipal
services during the period that the rights are awarded;

that the in-principle approval be considered for an initial period of three (3) years
with the option of a renewal subject to the following conditions:

1. That no permanent structure or deck be erected without the prior written consent

of council.

. Council is indemnified against all possible 3" party claims.

. The municipality or other service providers must not be prohibited from

maintaining, repairing, upgrading and / or installing new public services within
the leased area. For planned maintenance and repairs, upgrades or new
installations, the applicant will be provided with a 5-day written notice to remove
all furniture for the municipality and any other public service provider to gain
access. For emergency work the applicant will be required to remove
everything immediately for the municipality or other public service providers to
gain access.

The municipality reserves the right to end the lease agreement when the need
arises, i.e. when the leased area is required for municipal or other public
services purposes or when the applicant refuses the municipality or other public
service providers access if required.

that the Municipal Manager be authorised to conclude a Lease Agreement for a
period of three (3) years, with the option of renewal; and

that the municipal Manager be authorised to determine the rental amount and
escalation.

6. DISCUSSION / CONTENT

6.1 Background

6.1.1 Application for lease

An application was received from The Waffle Mill to enter into an agreement with
Stellenbosch Municipality in terms whereof they would be able to use a portion of Council-
owned property for outdoor dining purposes. A copy of the application is attached as
APPENDIX 1 and a diagram of the area is attached as APPENDIX 2. The extent of the
area is approximately 40mz,
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6.2 DISCUSSION.
6.2.1. Locality and context
Erf 6460, Stellenbosch is located at Shop 18, Checkers Shopping Center, Mill Street,

Stellenbosch, as shown on Fig 1.and Fig 2, below as well as photographs of the current use
under Fig 3.

|
\ —
‘. MUNISIPAUTE\TSTELLENBOSEH |

ALY §16395] i
\ \ DEWVETCENTREITRUS Tk
RITEEIBRID 7 i \ 5950624015
‘ \
. il
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Fig 2 .Extent of area

Fig 3. Current area used for outdoor dining
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6.2.2 Legal requirements
6.2.2.1Municipal Asset Transfer Regulations

In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering
an application for an approval of a right to use municipal property, the following needs
to be taken into account, inter alia-:

a) whether the capital asset may be required for the municipality’s own use during the
period for which the right is to be granted,;

b) the extent to which any compensation to be received for the right, together with the
estimated value of improvements or enhancements to the asset, will result in a
significant financial benefit to the municipality;

c) the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;

d) Any comments received from the local community, and

e) compliance with the legislative regime applicable to the proposed granting of the
right.

6.2.2.2 STELLENBOSCH BY-LAW ON ROADS AND STREETS

In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, no person
may, without prior written permission of the Municipality, cause an encroachment
on a street, sidewalk or road reserve forming part thereof.

6.2.2.3 Property Management policy
Section 9 2.2 deals with deviations from the competitive process, and reads as follows:

The Municipal Council may dispense with the competitive processes established
in this policy and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an unsolicited
application, but only in the following circumstances, and only after having advertised
Council’s intention so to act. Should any objections be received as a consequence of
such a notice, such objections first be considered before a final decision is taken to
dispense with the competitive process established in this policy. However, should any
objections, be received from potential, competitive bidders, then a public competitive
process must be followed. The advertisement referred to above should also be served
on adjoining landowners, where the Municipal Manager is of the opinion that such
transaction may have a detrimental effect on such adjoining landowner(s):

(h) where encroachment applications are received from adjoining owners, including

applications for outdoor dining permits, subject to approved tariff structure.
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6.2.2.4 Outdoor Dining Policy
6.2.2.4.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.4.2 Suitable Locations

Outdoor cafes, restaurants and traders may apply for lease agreements where local
conditions are favorable for their operation, including areas of Council e.g. road
reserves, sidewalks, Public Open Spaces. All applications in locations of a high
pedestrian usage, e.g. a retail center, will be required to take pedestrian needs into
consideration.

6.2.2.4.3 Assessment Criteria

The most important local conditions to be considered when an application for lease
of the road reserve area is received will be those issues pertaining to pedestrian
(including pedestrians who are using wheelchairs, baby prams or are visually
impaired) and vehicular circulation, convenience and safety of patrons and the
general public, existing streetscape elements and residential amenity.

The ground surface must be sufficiently level to support a proper layout and safe use.
6.2.2.4.4 Layout

The style, layout and orientation of furniture should be chosen according to the extent
and shape of the available space of the leased area.

The size of an outdoor cafe or placement of any object on the sidewalk will depend
on the width of the sidewalk.

6.2.2.4.5 Defined Area

The applicant will be required to define the area with appropriate markers. (ie a single
galvanized steel nail inserted in between the pavers, or a paint spot no larger than
5cm in diameter placed at the corners of the defined area in a semi- permanent paint)
to the satisfaction of Council.

6.2.2.4.6 Lease Conditions

The applicant must comply with the conditions set out in the lease agreement and
this policy. The Lease will be for a period of not more than 5 years with an option to
renew. These conditions would also generally require that the local environmental
factors be reviewed annually and adjustments to the lease may be required.

If the lease agreement that is entered into is seen as not providing long term rights
there is no need to advertise the proposed agreement for public input/comments or
objections. Should the municipality receive any complaints the lease agreement may
be terminated due to the objections.
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6.3

6.4

6.5

6.6

6.7

6.8

Financial Implications

In terms of the current, approved tariff structure for outdoor dining lease agreements

a monthly fee of R150.00 per square meters is charged and in this instance R 6000.00
(incl. of VAT) is applicable and an escalation of 6% is recommended.

Legal Implications

The legal implications are discussed under 6.2.2 above. As the proposed term of the lease
agreement is three (3) years and when the value of the lease and property is taken into
account the asset transfer regulations are not applicable as it is not seen as long term
rights on council property that are being given.

Staff Implications

No additional staff implications.

Previous / Relevant Council Resolutions

SPECIAL COUNCIL MEETING: 2022-06-22: RESOLVED (nem con):

(@) That Council takes note of the intended communication to the public;

(b) That Council takes note that all restaurants and businesses will be given notice to

apply / re-apply for a lease to use council property for outdoor dining purposes; and

(c) That the approval of the leases of three (3) years and less be delegated to the
Municipal Manager for approval.

Risk Implications
The risks are addressed in the item.

Comments from Senior Management

6.8.1 Director: Infrastructure Services

The Municipality concludes an agreement with the applicant, detailing the conditions
of approval.

Lease area is zoned as road reserve and cannot be enclosed - to exclude the public,
the municipality or other services provider from accessing the area.

Council is indemnified against all possible 3" party claims.

The municipality or other public service provider must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services with-in the
leased area.

For planned maintenance, repairs, upgrades or new installations, the applicant will be
provided with a 5-day written notice.

For emergency works the applicant will be required to remove the tables, chairs and
other objects immediately for the municipality or other public service provider to gain
access.



Page 322

AGENDA SPECIAL MAYORAL COMMITTEE MEETING 2023-08-30

6.8.2

6.8.3

6.8.4

6.8.5

The municipality reserves the right to end the lease agreement when the need arises,
i.e. when the leased space is required for municipal or other public services purposes

Director: Planning and Economic Development

The Stellenbosch Municipality Roads and Street Bylaw, 2021 as promulgated in the
Provincial Gazette no. 8436 dated 28 May 2021, defines “sidewalk” “means that portion of
a street between the outer boundary of the roadway and the boundary lines of adjacent
properties or buildings which is intended for the use of pedestrians, pedal cyclists and any
other category of vehicles as may be determined by the Municipality in accordance with
section 42(1);”

The definition clearly stipulates that the use of sidewalk is intended for pedestrians, pedal
cyclists and any other vehicle. The use of sidewalks as part of the commercial activities of
outdoor cafes and restaurants is a form of activity on the street that should improve the
quality of public places and urban life. This use must however not be at the cost of overall
safety of road users as intended in terms of the above bylaw.

It should be noted that currently the Final Draft Outdoor Dining and Events Overlay Zone,
is undergoing a public participation process, of which the closing date for comments is 02
September 2023. In the absence of this overlay zone a suitable land use application must
be submitted to evaluate the intended land usage, as the current and proposed land use is
not in accordance with the applicable zoning.

Chief Financial Officer

Not requested

Director: Community Services

Not requested

Municipal Manager

Not requested yet.

ANNEXURES: 1. Application

2. Diagram

FOR FURTHER DETAILS CONTACT:
NAME Annalene de Beer

PoSITION Director: Corporate Services

DIRECTORATE CORPORATE SERVICES

CONTACT 021-8088073

NUMBERS

E-mAIL ADDRESS | Annalene.debeer@stellenbosch.gov.za

REPORT DATE 2023-08-24
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4 STELLENBOSCH

STELLENBOSCH o PNIEL » FRANSCHHOEK

eslee
cee

% MUNICIPALITY « UMASIPALA ¢« MUNISIPALITEIT

APPLICATION FOR LEASE OF MUNICIPAL LAND
APPLICATION FORM

APPLICANT’S DETAILS

Name: .. 2 MVICH U ANy Al L e

Physical address: .. ML WL LT oy
Read, Byrackehfel]
Postal code:..??g?.q .................
Mailing address: pQ@O‘k ....................
NGO
Brackente
Postal code:.... 1@ ... '
E-mail address: . \V lmOT\,QJ d rd]rf\l"llo . @3 Ma " .(cm(\
Telephone: TR T OO TS TR UR USRS
Cell phone: C}Lf'ggzqaqsc' .......

Erf/farm number : P‘Df- I3

Suburb: 6" dd(&ﬁ‘&” ............
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Town: AN s T Ao U R A,
C: PROPERTY DETAILS OF LEASE AREA
Erfffarm number: ... <° %O .........................

Suburb: Stellen ballh.....
Town: CGPQ -réi/'\f N

Area of encroachment:  ...............coceeee. ; .. O m?

* To be supplemented with a sketch-plan with dimension in m?

D: TYPE OF APPLICATION:

Please mark the appropriate block

For commercial purposes, other than for parking v

For commercial parking purposes,

For residential parking purposes

For non-commercial purposes (such as garden purposes, gates,ect)

For projecting structures onto street reserves

For projecting structures onto other council-owned land i/K

Other: piease provide description:

 eupedsically.in JHellenbarch, af it icnet only gnjsgable

to be foaled outnde ond experence opart of Actoue
but an added bonus of QXperienCin o J pocial
cwlburt in o fradifionad forn, Juth of (ellenbofth
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LIST OF ATTACHEMENTS AND SUPPORTING DOCUMENTS

Please mark the appropriate box

Special Power of Attorney, where Applicant is not the owner

Diagram of proposed area of the lease area e

Letters of consent (affected neighbours)

Application fee (non-refundable)

| hereby certify that the information supplied in this application form is correct
and that | am property authorized to make this application.

Applicant’s signature: .....(. E . U Date: ”/17"/ 257
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(2

FOR OFFICIAL USE

e The application was considered on .............ccccooeviennnen. by...........
¢ The application was

| | APPROVED I I |NOT APPROVED I

Conditions (if any): e e e

*If approved

I Encroachment fee paid

| Lease Agreement signed

‘D Agreement/Permit processed on Contract Management System
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AGENDA SPECIAL MAYORAL COMMITTEE MEETING 2023-08-30

5.20 | PROPOSED LEASE AGREEMENT: ERF 645 (100 DORP STREET), STELLENBOSCH

BEER AND WINE PURVEYORS - BLIX

Collaborator No:

IDP KPA Ref No: Good Governance

Meeting Date: 30 August 2023

1. SUBJECT: PROPOSED LEASE AGREEMENT: ERF 645 (100 DORP STREET),
STELLENBOSCH BEER AND WINE PURVEYORS - BLIX

2. PURPOSE
To consider an application from Stellenbosch Beer and Wine Purveyors t/a Blix, to enter
into a Lease Agreement with Stellenbosch Municipality, in terms whereof they would be
able to use a portion of Council-owned property for outdoor dining purposes.

3. DELEGATED AUTHORITY
In terms of the approved System of Delegations the Executive Mayor, in consultation with
the Executive Mayoral Committee, has the delegated Authority to consider applications
for Lease Agreements, up to a contract value not exceeding R10M and not exceeding a
period of 10 years.
The approval of lease agreements of three (3) years and less has been delegated to the
Municipal Manager.

4. EXECUTIVE SUMMARY

An application to use a portion of the street reserve for Outdoor Dining purposes has been
received from the owner of Stellenbosch Beer and Wine Purveyors t/a Blix trading of erf 645,
Stellenbosch. The application is in line with the provisions /requirements of the Outdoor Dining
Policy and is supported by the Engineering Department. Under 6.2.1 are photos showing how
are is currently being used. The photos were taken by the Contract Management Unit. The
applicant does not currently have any lease agreement or previous encroachment agreement
with the municipality and is not paying rent for current use. We served the applicant with a
letter requesting that they apply for the outdoor dining lease to ensure compliance.

They have not specified a requested time for the lease and the area they are interested in is
54 m2,

The area will be demarcated with a plant hedge and tables and chairs will be used in the outside
dining area. 1.5 m will be left on the sidewalk adjacent to the street for pedestrians to use the
sidewalk. There are old oak trees on that side of the street some of which roots protrude onto
the 1.5m paved pavement area.

They have also provided consent letters from the neighbors in regard to the use of the outside
area.
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5. RECOMMENDATIONS

@) that the land as indicated on Fig 1and 2, measuring approximately 54m2. in extent,
be identified as land not needed to provide the minimum level of basis municipal

services during the period that the rights are awarded;

(b) that the in-principle approval be considered for an initial period of 3 years with the

option of a renewal subject to the following conditions:

1. That no permanent structure or deck be erected without the prior written consent

of council.
2. Council is indemnified against all possible 3" party claims.

3. The municipality or other public service providers must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services within
the leased area. For planned maintenance and repairs, upgrades or new
installations, the applicant will be provided with a 5-day written notice to remove
all furniture for the municipality and any other public service provider to gain
access. For emergency work the applicant will be required to remove everything

immediately for the municipality or other public service providers to gain access.

4. The municipality reserves the right to end the lease agreement when the need
arises, i.e. when the leased area is required for municipal or other public services
purposes or when the applicant refuses the municipality or other public service

providers access if required.

© that the Municipal Manager be authorised to determine the rental amount and

escalation.
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6. DISCUSSION / CONTENT
6.1 Background
6.1.1 Application for encroachment

An application was received from Stellenbosch Beer and Wine Purveyors t/a Blix to enter
into an agreement with Stellenbosch Municipality in terms whereof they would be able to
use a portion of Council-owned property for outdoor dining purposes. A copy of the
application is attached as APPENDIX 1, with drawings of the proposed lay-out attached
as APPENDIX 2. Consent letters from the neighbours are attaches hereto as APPENDIX
3. The extent of the encroachment area is approximately 54mz.

6.2 DISCUSSION.
6.2.1. Locality and context

Erf 645, Stellenbosch is located at 100 Dorp Street, Stellenbosch, as shown on Fig 1.and Fig
2, below as well as photographs of how area is currently used under Fig 3.

Fig 1. Location and context
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OUKIERBELE GGIN G5 EIYLTDS

1122908214 50m

Fig 2 .Extent of area




Page 335

AGENDA SPECIAL MAYORAL COMMITTEE MEETING 2023-08-30

Fig. 3 Current area used for outdoor dining

6.2.2 Legal requirements
6.2.2.1 Municipal Asset Transfer Regulations

In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering
an application for an approval of a right to use municipal property, the following needs
to be taken into account, inter alia-:

a) whether the capital asset may be required for the municipality’s own use during
the period for which the right is to be granted;

b) the extent to which any compensation to be received for the right, together with
the estimated value of improvements or enhancements to the asset, will result in a
significant financial benefit to the municipality;

c)the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;
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d)Any comments received from the local community, and

e) compliance with the legislative regime applicable to the proposed granting of the
right.

6.2.2.2 Stellenbosch By-Law on Roads and Streets

In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, no person
may, without prior written permission of the Municipality, cause an encroachment
on a street, sidewalk or road reserve forming part thereof.

6.2.2.3 Property Management policy
Section 9 2.2 deals with deviations from the competitive process, and reads as follows:

The Municipal Council may dispense with the competitive processes established
in this policy and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an unsolicited
application, but only in the following circumstances, and only after having advertised
Council’s intention so to act. Should any objections be received as a consequence of
such a notice, such objections first be considered before a final decision is taken to
dispense with the competitive process established in this policy. However, should any
objections, be received from potential, competitive bidders, then a public competitive
process must be followed. The advertisement referred to above should also be served
on adjoining landowners, where the Municipal Manager is of the opinion that such
transaction may have a detrimental effect on such adjoining landowner(s):

(h)where encroachment applications are received from adjoining owners, including
applications for outdoor dining permits, subject to approved tariff structure.

6.2.2.4 Outdoor Dining Policy
6.2.2.4.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.4.2 Suitable Locations

Outdoor cafes, restaurants and traders may apply for encroachment where local
conditions are favorable for their operation, including areas of Council e.g. road
reserves, sidewalks, Public Open Spaces. All applications in locations of a high
pedestrian usage, e.g. a retail center, will be required to take pedestrian needs into
consideration.

6.2.2.4.3 Assessment Criteria

The most important local conditions to be considered when an application for
encroachment of the road reserve area is received will be those issues pertaining to
pedestrian (including pedestrians who are using wheelchairs, baby prams or are
visually impaired) and vehicular circulation, convenience and safety of patrons and the
general public, existing streetscape elements and residential amenity.
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The ground surface must be sufficiently level to support a proper layout and safe use.

6.2.2.4.4 Layout

The style, layout and orientation of furniture should be chosen according to the extent
and shape of the available space of the encroachment area.

The size of an outdoor cafe or placement of any object on the sidewalk will depend
on the width of the sidewalk.

6.2.2.4.5 Defined Area

The applicant will be required to define the area with appropriate markers. (ie a single
galvanized steel nail inserted in between the pavers, or a paint spot no larger than
5cm in diameter placed at the corners of the defined area in a semi- permanent paint)
to the satisfaction of Council.

6.2.2.4.6 Lease Conditions

6.3

6.4

6.5

6.6

The applicant must comply with the conditions set out in the lease agreement and
this policy. The lease will be for a period of not more than 5 years with an option to
renew. These conditions would also generally require that the local environmental
factors be reviewed annually and adjustments to the lease agreement may be
required.

If the lease agreement that is entered into is seen as not providing long term rights
there is no need to advertise the proposed agreement for public input/comments or
objections. Should the municipality receive any complaints the lease agreement may
be terminated due to the objections.

Financial Implications
In terms of the current, approved tariff structure for outdoor dining lease agreements
a fee of R150 per m2 is charges on a monthly basis which means that the monthly

rental will be R 8 100.00 (incl. of VAT) and an escalation of 6% is recommended.

Legal Implications

The legal implications are discussed under 6.2.2 above. As the proposed term of the lease
agreement is three (3) years and when the value of the lease and property is taken into
account the asset transfer regulations are not applicable as it is not seen as long term
rights on council property that are being given.

Staff Implications

No additional staff implications/

Previous / Relevant Council Resolutions

SPECIAL COUNCIL MEETING: 2002-06-22: ITEM 9.2.5 RESOLVEND (nem con)

(a)
(b)

That council takes note of the intended communication to the public;
That Council takes note that all restaurants and business will be given notice to apply
/ re-apply for a lease to use council property for outdoor dining purposes; and
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(c) That the approval of the leases of three (3) years and less be delegated to the

Municipal Manager for approval.

6.7 Risk Implications

The risks are addressed in the item.

6.8 Comments from Senior Management

6.8.1 Director: Infrastructure Services

6.8.2

The Municipality concludes an agreement with the applicant, detailing the conditions
of approval.

Leased area is zoned as road reserve and cannot be enclosed - to exclude the public,
the municipality or other services provider from accessing the area.

Ensure public risk and liability insurance is in place to cover 3 party claims.

Council is indemnified against all possible 3" party claims.

The municipality or other public service provider must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services with-in the
leased area.

The municipality reserves the right to end the lease agreement when the need arises,
i.e. when the leased space is required for municipal or other public services purposes.

Areas outside of the leased area must remain free from any obstruction to pedestrian
movements.

Director: Planning and Economic Development

The Stellenbosch Municipality Roads and Street Bylaw, 2021 as promulgated in the
Provincial Gazette no. 8436 dated 28 May 2021, defines “sidewalk” “means that portion
of a street between the outer boundary of the roadway and the boundary lines of
adjacent properties or buildings which is intended for the use of pedestrians, pedal
cyclists and any other category of vehicles as may be determined by the Municipality
in accordance with section 42(1);"

The definition clearly stipulates that the use of sidewalk is intended for pedestrians,
pedal cyclists and any other vehicle. The use of sidewalks as part of the commercial
activities of outdoor cafes and restaurants is a form of activity on the street that should
improve the quality of public places and urban life. This use must however not be at
the cost of overall safety of road users as intended in terms of the above bylaw.

It should be noted that currently the Final Draft Outdoor Dining and Events Overlay Zone,
is undergoing a public participation process, of which the closing date for comments is 02
September 2023. In the absence of this overlay zone a suitable land use application must
be submitted to evaluate the intended land usage, as the current and proposed land use is

not in accordance with the applicable zoning.
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6.8.3 Chief Financial Officer
Not requested

6.8.4 Director: Community Services
Not requested

6.8.5 Municipal Manager

Not requested yet

ANNEXURES: 1. Application
2. Diagram

3. Consent Letters by neighbours

FOR FURTHER DETAILS CONTACT:
NAME Annalene de Beer

PoOSITION Director: Corporate Services
DIRECTORATE CORPORATE SERVICES

CONTACT 021-8088073
NUMBERS

E-mAIL ADDRESS | Annalene.debeer@stellenbosch.gov.za
REPORT DATE 2023-08-08



mailto:Annalene.debeer@stellenbosch.gov.za
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STELLENBOSCH

+ STELLENBOSCH e PNIEL ¢ FRANSCHHOEK
o’
% MUNICIPALITY ¢« UMASIPALA « MUNISIPALITEIT

LEASE AGREEMENT APPLICATION FORM

APPLICANT’S DETAILS

Name: STELLENBOSCH BEER AND WINE PURVEYORS
Physical address: 100 DORP STEET
STELLENBOSCH

Postal code: 7600

Mailing address: 100 DORP STREET
STELLENBOSCH

Postal code: 7600

E-mail address: hannah@blix.africa
Telephone: e
Cell phone: 078 528 5236

PROPERTY DETAILS OF APPLICANT

Erf/farm number: ERF 645

Suburb: STELLENBOSCH

Town: STELLENBOSCH


mailto:hannah@blix.africa
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PROPERTY DETAILS OF LEASE AREA

Erf/ffarm number: ERF 5388
Suburb: DORP STREET
Town: STELLENBOSCH

Area of encroachment: +54m?2

* To be supplemented with a sketch-plan with dimension in mz2

TYPE OF APPLICATION:

Please mark the appropriate block

For commercial purposes, other than for parking u

For commercial parking purposes,

For residential parking purposes

For non-commercial purposes (such as garden purposes, gates, etc.)

For projecting structures onto street reserves

For projecting structures onto other council-owned land

Other: please provide description:

Brief description of application: APPLICATION IS MADE TO LEASE A
PORTION OF THE DORP STREET SIDEWALK TO ACCOMMODATE

OUTDOOR SEATING FOR THE BLIX TAVERN.

Motivation: THE PROPOSAL OF OUTDOOR SEATING ON AN UNUSED
PORTION OF THE SIDEWALK IS NOT FOREIGN TO THE AREA. IN FACT,
STELLENBOSCH IS KNOWN FOR ITS STREET CAFE ATMOSPHERE, AND

THIS PROPOSAL WILL SUPPORT THIS VERY POPULAR ACTIVITY. ALSO,
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IT WILL BE SIMILAR (BUT ON A SMALLER SCALE) TO OTHER
SURROUNDING ESTABLISHMENTS; SUCH AS DE AKKER, HUDSONS,
KAPSTADT BRAUHAUS, ETC.

LIST OF ATTACHEMENTS AND SUPPORTING DOCUMENTS

Please mark the appropriate box

Special Power of Attorney, where Applicant is not the owner

Diagram of proposed area of the lease area .

Letters of consent (affected neighbours)

Application fee (non-refundable)

| hereby certify that the information supplied in this application form is correct
and that | am property authorized to make this application.

Applicant’s signature: éﬂ/O .......... Date: 12 March 2023

Full name: ..Johannes Jacobus Pickard
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FOR OFFICIAL USE

e The application was considered on ..............cccevvnennne o) Y/
e The application was

| | APPROVED I | |NOT APPROVED I

ConditioNs (If @NY): oo e

*If approved

Encroachment fee paid

Lease Agreement signed

Agreement/Permit processed on Contract Management System




Page 345

ANNEXURE 2



Notation:

Cadastral information obtained from Surveys and
Mapping (DRDLR).

Aerial Photography obtained from Stellenbosch
* |Municipality.
2| All areas and dimensions are approximate and

should be verified by a professional land surveyor.

This drawing is the property of TV3 Architects and
Town Planners (Pty) Ltd and copyright is reserved

- Drawing: TPlanno.: |
ARCHITECTS Lease Area Plan for a Portion Lease Area Plan 1]
b of Dorp Street

.FIRST FLOOR LA GRATITUDE OFFICE BUILDING | 57 DORP STREET (Erf 5388, Stellen bOSCh) m

STELLENBOSCH 7600 | TEL +27 (21) 861 3800 | www.tv3.co.za 3625-P m CH
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DORPSTRAAT

4 May 2023

To Whom It May Concern

RE: BLIX TAVERN

As neighbours of Blix Tavern, we understand that they require outside seating for their clients that
visit their bar and café.

They have a petite bar and café that they run, and their premises are always kept neat and tidy.
We have no problem with them wanting to add the outside seating for their clientele.
We have a great working relationship with Blix Tavern’s staff and management.

Please feel free to contact me if you require any further assistance.

Kind regards,

p—

SJ KELBRICK
DIRECTOR

Dorpstraat Development Management Services (Pty) Ltd
Co. Reg. No.: 2013/213332/07
Vat No.: 4150269258

102 Dorp Street, Stellenbosch, 7600




Page 349

KAPSTADT BRAUHAUS

09/05/2023

To whom it may concern,

As neighbours of Blix Tavern, we understand they would like seating for their clients that visit their
bar and café.

They have a petite bar and café that they run, and their premises is always kept neat and tidy.

We have no problem with them wanting to add the seating for their clientele and its convenient for
our awaiting clients as well.

We have a great working relationship with Blix Tavern’s staff and management.

Please feel free to contact me if you require any further assistance.

Kind regards,

Jaco Louw
General manager
Kapstadt Brauhaus Stellenbosch

076 093 2395
jacostellenbosch@kapstadtbrauhaus.co.za

KAPSTADT BRAUHAUS STELLENBOSCH (PTY) LTD
EMAIL: stellenbosch@kapstadtbrauhaus.co.za


mailto:jacostellenbosch@kapstadtbrauhaus.co.za
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5.21 | PROPOSED LEASE AGREEMENT: ERF 1319 (132 DORP STREET)

STELLENBOSCH: THE MILL COFFEE SHOP

Collaborator No:
IDP KPA Ref No: Good Governance
Meeting Date: 30 August 2023

1.

SUBJECT: PROPOSED LEASE AGREEMENT: ERF 1319 (132 DORP STREET)
STELLENBOSCH: THE MILL COFFEE SHOP

PURPOSE

To consider an application from The Mill Coffee Shop, to enter into a Lease Agreement
with Stellenbosch Municipality, in terms of where they would be able to use a portion of
Council-owned property for outdoor dining purposes.

DELEGATED AUTHORITY

In terms of the approved System of Delegations the Executive Mayor, in consultation with
the Executive Mayoral Committee, has the delegated Authority to consider applications
for Lease Agreements, up to a contract value not exceeding R5M and not exceeding a
period of 10 years.

The approval of lease agreements of three (3) years and less has been delegated to the
Municipal Manager.

EXECUTIVE SUMMARY

An application to use a portion of the street reserve for Outdoor Dining purposes has been
received from the owner of The Mill Coffee Shop trading from erf 1319, Stellenbosch. The
application is in line with the provisions /requirements of the Outdoor Dining Policy and is
supported by the Engineering Department. Under 6.2.1 are photos showing how area is
currently being used. The photos were taken by the contract management unit. The applicant
does not currently have a lease agreement or previous encroachment agreement with the
municipality and is not paying rent for current use. We served the applicant with a letter
requesting that they apply for the outdoor dining lease to ensure compliance.

They have not specified a requested time for the lease and the area they are interested in is
28 m2,

There is no diagram to indicate how the area will be demarcated however the current lay out
can be seen on the photos in the item. 1.5m is left on the sidewalk for pedestrians as per
national guidelines.

The department does not support the application as per the current use. The sidewalk must be
kept open for pedestrian use. The area closest to the shopfront in Dorp street is supported for
outdoor dining provided that it is demarcated properly. The area in bird street is not supported
for outdoor dining as there is no other sidewalk where pedestrians can walk than next to the
shopfront. The applicant will have to file a sketch for consideration.
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5. RECOMMENDATION
For consideration.
6. DISCUSSION/ CONTENT
6.1 Background
6.1.1 Application for lease agreement

An application was received from The Mill Coffee Shop to enter into an agreement with
Stellenbosch Municipality in terms whereof they would be able to use a portion of Council-
owned property for outdoor dining purposes. A copy of the application is attached as
APPENDIX 1. The extent of the area is approximately 28m?.

6.2 DISCUSSION.
6.2.1. Locality and context

Erf 1319, Stellenbosch is located at the 132 Dorp Street, Stellenbosch, as shown on Fig 1.and
Fig 2, below as well as photographs of how area is currently used under Fig 3.
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Fig 1. Location and context
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Fig 2 .Extent of area
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Fig 3. Current area used for outdoor dining

6.2.2 Legal requirements

6.2.2.1Municipal Asset Transfer Regulations
In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering
an application for an approval of a right to use municipal property, the following needs

to be taken into account, inter alia-:

a) whether the capital asset may be required for the municipality’s own use during the
period for which the right is to be granted,;

b) the extent to which any compensation to be received for the right, together with the
estimated value of improvements or enhancements to the asset, will result in a
significant financial benefit to the municipality;

c) the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;

d) Any comments received from the local community, and

e) compliance with the legislative regime applicable to the proposed granting of the
right.
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6.2.2.2 Stellenbosch By-Law on Roads and Streets

In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, no person
may, without prior written permission of the Municipality, cause an encroachment
on a street, sidewalk or road reserve forming part thereof.

6.2.2.3 Property Management policy
Section 9 2.2 deals with deviations from the competitive process, and reads as follows:

The Municipal Council may dispense with the competitive processes established
in this policy and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an unsolicited
application, but only in the following circumstances, and only after having advertised
Council’s intention so to act. Should any objections be received as a consequence of
such a notice, such objections first be considered before a final decision is taken to
dispense with the competitive process established in this policy. However, should any
objections, be received from potential, competitive bidders, then a public competitive
process must be followed. The advertisement referred to above should also be served
on adjoining landowners, where the Municipal Manager is of the opinion that such
transaction may have a detrimental effect on such adjoining land owner(s):

(h) where encroachment applications are received from adjoining owners, including
applications for outdoor dining permits, subject to approved tariff structure.

6.2.2.4 Outdoor Dining Policy
6.2.2.4.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.4.2 Suitable Locations

Outdoor cafes, restaurants and traders may apply for lease agreements where local
conditions are favorable for their operation, including areas of Council e.g. road
reserves, sidewalks, Public Open Spaces. All applications in locations of high
pedestrian usage, e.g. a retail center, will be required to take pedestrian needs into
consideration.

6.2.2.4.3 Assessment Criteria

The most important local conditions to be considered when an application for lease of
the road reserve area is received will be those issues pertaining to pedestrian
(including pedestrians who are using wheelchairs, baby prams or are visually impaired)
and vehicular circulation, convenience and safety of patrons and the general public,
existing streetscape elements and residential amenity.

The ground surface must be sufficiently level to support a proper layout and safe use.
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6.2.2.4.4 Layout

The style, layout and orientation of furniture should be chosen according to the extent
and shape of the available space of the encroachment area.

The size of an outdoor cafe or placement of any object on the sidewalk will depend
on the width of the sidewalk.

6.2.2.4.5 Defined Area

The applicant will be required to define the area with appropriate markers. (ie a single
galvanized steel nail inserted in between the pavers, or a paint spot no larger than
5cm in diameter placed at the corners of the defined area in a semi- permanent paint)
to the satisfaction of Council.

6.2.2.4.6 Lease Conditions

The applicant must comply with the conditions set out in the lease agreement and
this policy. The lease will be for a period of not more than 5 years with an option to
renew. These conditions would also generally require that the local environmental
factors be reviewed annually and adjustments to the lease agreement may be
required.

If the lease agreement that is entered into is seen as not providing long term rights
there is no need to advertise the proposed agreement for public input/comments or
objections. Should the municipality receive any complaints the lease agreement may
be terminated due to the objections.

6.3 Financial Implications
In terms of the current, approved tariff structure for outdoor dining lease agreements
a monthly fee of R150.00 per square meter is charged and in this instance R 4200.00
(incl. of VAT) is applicable and an escalation of 6% is recommended.

6.4 Legal Implications
The legal implications are discussed under 6.2.2 above. As the proposed term of the lease
agreement is three (3) years and when the value of the lease and property is taken into
account the asset transfer regulations are not applicable as it is not seen as long-term
rights on council property that are being given.

6.5 Staff Implications
No additional staff implications.

6.6 Previous / Relevant Council Resolutions
SPECIAL COUNCIL MEETING: 2022-06-22: RESOLVED (nem con):

(a) That Council takes note of the intended communication to the public;

(b) That Council takes note that all restaurants and businesses will be given notice to
apply / re-apply for a lease to use council property for outdoor dining purposes; and
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(c) That the approval of the leases of three (3) years and less be delegated to the
Municipal Manager for approval.

6.7 Risk Implications

The risks are addressed in the item.
6.8 Comments from Senior Management
6.8.1 Director: Infrastructure Services

e The Municipality concludes an agreement with the applicant, detailing the conditions
of approval.

o Leased area is zoned as road reserve and cannot be enclosed - to exclude the public,
the municipality or other services provider from accessing the area.

e Council is indemnified against all possible 3" party claims.

e The municipality or other public service provider must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services with-in the
encroached area.

e For planned maintenance, repairs, upgrades or new installations, the applicant will be
provided with a 5-day written notice.

o For emergency works the applicant will be required to remove the tables, chairs and
other objects immediately for the municipality or other public service provider to gain
access.

¢ The municipality reserves the right to end the lease agreement when the need arises,
i.e. when the encroached space is required for municipal or other public services
purposes.

6.8.2 Director: Planning and Economic Development

The Stellenbosch Municipality Roads and Street Bylaw, 2021 as promulgated in the
Provincial Gazette no. 8436 dated 28 May 2021, defines “sidewalk” “means that portion
of a street between the outer boundary of the roadway and the boundary lines of
adjacent properties or buildings which is intended for the use of pedestrians, pedal
cyclists and any other category of vehicles as may be determined by the Municipality
in accordance with section 42(1);"

The definition clearly stipulates that the use of sidewalk is intended for pedestrians,
pedal cyclists and any other vehicle. The use of sidewalks as part of the commercial
activities of outdoor cafes and restaurants is a form of activity on the street that should
improve the quality of public places and urban life. This use must however not be at
the cost of overall safety of road users as intended in terms of the above bylaw.

It should be noted that currently the Final Draft Outdoor Dining and Events Overlay Zone,
is undergoing a public participation process, of which the closing date for comments is 02
September 2023. In the absence of this overlay zone a suitable land use application must
be submitted to evaluate the intended land usage, as the current and proposed land use is
not in accordance with the applicable zoning.
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Given the area in which the restaurant is situated the input from Heritage Western Cape will
be required.

6.8.3 Chief Financial Officer
Not requested

6.8.4 Director: Community Services
Not requested

6.8.5 Municipal Manager

Not requested yet.

ANNEXURES: 1. Application

FOR FURTHER DETAILS CONTACT:
NAME Annalene de Beer

POSITION Director: Corporate Services
DIRECTORATE CORPORATE SERVICES

CONTACT 021-8088073
NUMBERS

E-mAIL ADDRESS | Annalene.debeer@stellenbosch.gov.za
REPORT DATE 2023-04-27
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PROPERTY DETAILS OF LEASE AREA

ENaI RUMBBE Y~ S o liles e s enmins s ;‘l/g b S
Subiigh: . S T R e R R e e \/b \\
TOWR '+ s e T B S S RN [ (R0 Sl e e C om \D )K“LL
Aaof encroachment - o e b i L A m? L »

* To be supplemented with a sketch-plan with dimension in m?

TYPE OF APPLICATION: 77' o B -

Please mark the appropriate block

For commercial purposes, other than for parking [

For commercial parking purposes,

For residential parking purposes

For non-commercial purposes (such as garden purposes, gates,ect)

For projecting structures onto street reserves

For projecting structures onto other council-owned land

Other: please provide description: D

........................................................................................................
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LIST OF ATTACHEMENTS AND SUPPORTING DOCUMENTS

Please mark the appropriate box

Special Power of Attorney, where Applicant is not the owner

Diagram of proposed area of the lease area

Letters of consent (affected neighbours)

Application fee (non-refundable)

| hereby certify that the information supplied in this application form is correct
and that | am propertyAuthoriged to make this application.

Applicant’s signature:

Full name; ........... L./ D
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5.22 | PROPOSED LEASE AGREEMENT: ERF 1289 (2 RYNEVELD STREET), THE

POTTERY STELLENBOSCH

Collaborator No:
IDP KPA Ref No: Good Governance
Meeting Date: 30 August 2023

1.

SUBJECT: PROPOSED LEASE AGREEMENT: ERF 1289 (2 RYNEVELD STREET), THE
POTTERY STELLENBOSCH

PURPOSE

To consider an application from The Pottery to enter into a Lease Agreement with
Stellenbosch Municipality, in terms whereof they would be able to use a portion of Council-
owned property for outdoor dining purposes.

DELEGATED AUTHORITY

In terms of the approved System of Delegations the Executive Mayor, in consultation with
the Executive Mayoral Committee, has the delegated Authority to consider applications
for Lease Agreements, up to a contract value not exceeding R5M and not exceeding a
period of 10 years.

The approval of lease agreements of three (3) years and less has been delegated to the
Municipal Manager.

EXECUTIVE SUMMARY

An application to use a portion of the street reserve for Outdoor Dining purposes has been
received from the owner of The Pottery trading of erf 1289, Stellenbosch. The application is in
line with the provisions / requirements of the Outdoor Dining Policy and is supported by the
Engineering Department. Under 6.2.1 are photos showing how area is currently being used.
We served the applicant with a letter requesting that they apply for the outdoor dining lease to
ensure compliance. The photos were taken by the contract management unit.

They have not specified a requested time for the lease and the area they are interested in is
20 m2,

The applicant has not provided a diagram. The applicant has built a wooden deck on the
sidewalk without submitting building plans and without approval from the municipality.

There is 1.5m unobstructed walkway available to pedestrians on the sidewalk.

The department can support the application in principle provided that applicant comply with the
conditions for approval.
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5. RECOMMENDATIONS

(a) that the land as indicated on Fig 1and 2, measuring approximately 20m2, in extent,
be identified as land not needed to provide the minimum level of basis municipal
services during the period that the rights are awarded;

(b) that the in-principle approval be considered for an initial period of 3 years with the
option of a renewal subject to the following conditions:

1. That the applicant submits building plans to the building department for approval.
2. Council is indemnified against all possible 3™ party claims.

3. The municipality or other public service providers must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services within
the leased area. For planned maintenance and repairs, upgrades or new
installations, the applicant will be provided with a 5-day written notice to remove
all furniture for the municipality and any other public service provider to gain
access. For emergency work the applicant will be required to remove everything
immediately for the municipality or other public service providers to gain access.
In the event that the deck needs to be taken down it will be for the costs of the
applicant as well as the re-instatement costs.

4. The municipality reserves the right to end the lease agreement when the need
arises, i.e. when the leased area is required for municipal or other public services
purposes or when the applicant refuses the municipality or other public service
providers access if required.

5. The applicant must submit an application for approval of the deck that was
erected.

(c) that the Municipal Manager be authorised to determine the rental amount and
escalation.

6. DISCUSSION/CONTENT

6.1 Background

6.1.1 Application for lease
An application was received from The Pottery to enter into an agreement with
Stellenbosch Municipality in terms whereof they would be able to use a portion of Council-

owned property for outdoor dining purposes. A copy of the application is attached as
APPENDIX 1. The extent of the e area is approximately 20mz2.
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6.2 DISCUSSION.

6.2.1. Locality and context

Erf 1289, Stellenbosch is located at 2 Ryneveld Street, Stellenbosch, as shown on Fig 1.and
Fig 2, below as well as photographs of how area is currently used under Fig 3.

Fig 1. Location and context
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Fig 2 .Extent of area
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Fig. 3 Current area used for outdoor dining

6.2.2 Legal requirements

6.2.2.1Municipal Asset Transfer Regulations
In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering
an application for an approval of a right to use municipal property, the following needs

to be taken into account, inter alia-;

a) whether the capital asset may be required for the municipality’s own use during the
period for which the right is to be granted,;

b) the extent to which any compensation to be received for the right, together with the
estimated value of improvements or enhancements to the asset, will result in a
significant financial benefit to the municipality;

c)the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;

d)Any comments received from the local community, and

e) compliance with the legislative regime applicable to the proposed granting of the
right.

6.2.2.2 Stellenbosch By-Law on Roads and Streets
In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, no person

may, without prior written permission of the Municipality, cause an encroachment
on a street, sidewalk or road reserve forming part thereof.
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6.2.2.3 Property Management policy
Section 9 2.2 deals with deviations from the competitive process, and reads as follows:

The Municipal Council may dispense with the competitive processes established
in this policy and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an unsolicited
application, but only in the following circumstances, and only after having advertised
Council’s intention so to act. Should any objections be received as a consequence of
such a notice, such objections first be considered before a final decision is taken to
dispense with the competitive process established in this policy. However, should any
objections, be received from potential, competitive bidders, then a public competitive
process must be followed. The advertisement referred to above should also be served
on adjoining landowners, where the Municipal Manager is of the opinion that such
transaction may have a detrimental effect on such adjoining landowner(s):

(h)where encroachment applications are received from adjoining owners, including
applications for outdoor dining permits, subject to approved tariff structure.

6.2.2.4 Outdoor Dining Policy
6.2.2.4.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.4.2 Suitable Locations

Outdoor cafes, restaurants and traders may apply for lease where local conditions
are favorable for their operation, including areas of Council e.g. road reserves,
sidewalks, Public Open Spaces. All applications in locations of a high pedestrian
usage, e.g. a retail center, will be required to take pedestrian needs into
consideration.

6.2.2.4.3 Assessment Criteria

The most important local conditions to be considered when an application for lease
of the road reserve area is received will be those issues pertaining to pedestrian
(including pedestrians who are using wheelchairs, baby prams or are visually
impaired) and vehicular circulation, convenience and safety of patrons and the
general public, existing streetscape elements and residential amenity.

The ground surface must be sufficiently level to support a proper layout and safe use.
6.2.2.4.4 Layout

The style, layout and orientation of furniture should be chosen according to the extent
and shape of the available space of the leased area.

The size of an outdoor cafe or placement of any object on the sidewalk will depend
on the width of the sidewalk.



Page 369

AGENDA SPECIAL MAYORAL COMMITTEE MEETING 2023-08-30

6.2.2.4.5 Defined Area

The applicant will be required to define the area with appropriate markers. (ie a
single galvanized steel nail inserted in between the pavers, or a paint spot no larger
than 5cm in diameter placed at the corners of the defined area in a semi- permanent
paint) to the satisfaction of Council.

6.2.2.4.6 Lease Conditions

The applicant must comply with the conditions set out in the lease agreement and
this policy. The lease will be for a period of not more than 5 years with an option to
renew. These conditions would also generally require that the local environmental
factors be reviewed annually and adjustments to the lease agreement may be
required.

If the lease agreement that is entered into is seen as not providing long term rights
there is no need to advertise the proposed agreement for public input/comments or
objections. Should the municipality receive any complaints the lease agreement
may be terminated due to the objections.

6.3 Financial Implications
In terms of the current, approved tariff structure for outdoor dining lease agreements
a fee of R150 per m2 is charged monthly which means that the monthly rental will
be R 3000.00 (incl. of VAT) and an escalation of 6% is recommended.

6.4 Legal Implications
The legal implications are discussed under 6.2.2 above. As the proposed term of the
lease agreement is three (3) years and when the value of the lease and property is taken
into account the asset transfer regulations are not applicable as it is not seen as long-
term rights on council property that are being given.

6.5 Staff Implications
No additional staff implications.

6.6 Previous / Relevant Council Resolutions
SPECIAL COUNCIL MEETING: 2002-06-22: ITEM 9.2.5 RESOLVEND (nem con)
(&) That council takes note of the intended communication to the public;
(b) That Council takes note that all restaurants and business will be given notice to apply

/ re-apply for a lease to use council property for outdoor dining purposes; and

(c) That the approval of the leases of three (3) years and less be delegated to the
Municipal Manager for approval.

6.7 Risk Implications

The risks are addressed in the item.
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6.7 Comments from Senior Management
6.8.1 Director: Infrastructure Services

¢ The Municipality concludes an agreement with the applicant, detailing the conditions
of approval.

o Leased areais zoned as road reserve and cannot be enclosed - to exclude the public,
the municipality or other services provider from accessing the area.
Ensure public risk and liability insurance is in place to cover 3" party claims.

e Council is indemnified against all possible 3" party claims.

e The municipality or other public service provider must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services with-in the
leased area.

e The municipality reserves the right to end the lease agreement when the need arises,
i.e. when the leased space is required for municipal or other public services purposes.

e Areas outside of the leased area must remain free from any obstruction to pedestrian
movements.

6.8.2 Director: Planning and Economic Development

The Stellenbosch Municipality Roads and Street Bylaw, 2021 as promulgated in the
Provincial Gazette no. 8436 dated 28 May 2021, defines “sidewalk” “means that portion
of a street between the outer boundary of the roadway and the boundary lines of
adjacent properties or buildings which is intended for the use of pedestrians, pedal
cyclists and any other category of vehicles as may be determined by the Municipality
in accordance with section 42(1);"

The definition clearly stipulates that the use of sidewalk is intended for pedestrians,
pedal cyclists and any other vehicle. The use of sidewalks as part of the commercial
activities of outdoor cafes and restaurants is a form of activity on the street that should
improve the quality of public places and urban life. This use must however not be at
the cost of overall safety of road users as intended in terms of the above bylaw.

It should be noted that currently the Final Draft Outdoor Dining and Events Overlay Zone,
is undergoing a public participation process, of which the closing date for comments is 02
September 2023. In the absence of this overlay zone a suitable land use application must
be submitted to evaluate the intended land usage, as the current and proposed land use is
not in accordance with the applicable zoning.

6.8.3 Chief Financial Officer
Not requested

6.8.4 Director: Community Services
Not requested

6.8.5 Municipal Manager

Not requested yet.
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ANNEXURES: 1. Application

FOR FURTHER DETAILS CONTACT:

NAME

Annalene de Beer

POSITION

Director: Corporate Services

DIRECTORATE

CORPORATE SERVICES

CONTACT
NUMBERS

021-8088073

E-MAIL ADDRESS

Annalene.debeer@stellenbosch.qgov.za

REPORT DATE

2023-08-24
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APPLICANT’S DETAILS
Name : Ty&@g&%@:‘&(\m\oo&b\

Physical address: A %MUQ-\& . é’(‘,‘(‘&t .

Mailing address: s Qﬂ!\&\)dd m

Postal oodeq'm
E-mail address: *Mhﬁdﬂ%ﬂ*’-?"tﬁﬁ@m‘
Telephone: LORLEB, BB

Cell phone: LEXTES N ACBT

PROPERTY DETAILS OF APPLICANT
Erf/farm number : lzs“'quP‘i\"-‘&".

Suburb:

Scanned with CamScanner
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PROPERTY DETAILS OF LEASE AREA APPLYING FOR
Erfffarm number : N2 Aepdese..,
Town: é&?—klk\oe&\"
Area applying for TR (<= JNUORR | |

* To be supplemented with a sketch-plan with dimension inm?

TYPE OF APPLICATION:

Please mark the appropriate block

For commercial purposes, other than for parking
For commercial parking purposes

For residential parking purposes

For non-commercial purposes

For projecting structures onto street reserves

For projecting structures onto other council-owned land

O 00O

Other: please provide description:

Brief description of application:  Ples#.... ~09y... % AR

Motivation:. »2%. \\N\T’U‘&)»ﬁ Q@J“?Ms‘-"i“’\, i-ﬁ

Scanned with CamScanner
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LIST OF ATTACHEMENTS AND SUPPORTING DOCUMENTS

Please mark the appropriate box

Special Power of Attorney, where Applicant is not the owner
Diagram of proposed area of the lease area

Letters of consent (affected neighbours)

LHOR

Application fee (non-refundable)

| hereby certify that the information supplied in this application form is correct
and that | am property authorized to make this application.

Applicant’s signature: .. é%// vevenenee Dater “*A‘ﬁ L28%
Full name: .2V . SV\Q““’\

Scanned with CamScanner
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5.23 | PROPOSED LEASE AGREEMENT: ERF 1299, 21 CHURCH STREET,

STELLENBOSCH: BASIC BISTRO

Collaborator No:
IDP KPA Ref No: Good Governance
Meeting Date: 30 August 2023

1.

SUBJECT: PROPOSED LEASE AGREEMENT: ERF 1299, 21 CHURCH STREET,
STELLENBOSCH: BASIC BISTRO

PURPOSE

To consider an application from Basic Bistro, to enter into a Lease Agreement with
Stellenbosch Municipality, in terms whereof they would be able to use a portion of Council-
owned property for outdoor dining purposes.

DELEGATED AUTHORITY

In terms of the approved System of Delegations the Executive Mayor, in consultation with
the Executive Mayoral Committee, has the delegated Authority to consider applications
for Lease Agreements, up to a contract value not exceeding R5M and not exceeding a
period of 10 years.

The approval of lease agreements of three (3) years and less has been delegated to the
Municipal Manager.

EXECUTIVE SUMMARY

An application to use a portion of the street reserve for Outdoor Dining purposes has been
received from the owner of Basic Bistro situated on erf 1299, Stellenbosch. The application is
in line with the provisions /requirements of the Outdoor Dining Policy and is supported by the
Engineering Department. Under 6.2.1 are photos showing how area is currently being used.
The photos were taken by the contract management unit. The applicant does not currently
have any lease agreement or previous encroachment agreement with the municipality and is
not paying rent for current use. We served the applicant with a letter requesting that they apply
for the outdoor dining lease to ensure compliance.

They have not specified a requested time for the lease and the area they are interested in is
10 m2. They have indicated on their diagram that there is already a small wooden deck which
leaves 1.45m sidewalk open to pedestrians. Should the applicant not have approval for the
deck they must submit a plan for approval.

Theare left open for pedestrian use is not 1,5 meters towards the roadside for pedestrian use.
The department cannot support the application in its current form given the usage as indicated.

An area of 1,5 meters for pedestrian use must be left open towards the road. Approval must
be requested for the erected deck.



AGENDA

Page 377

SPECIAL MAYORAL COMMITTEE MEETING 2023-08-30

5. RECOMMENDATIONS

For Consideration:

(@)

(b)

(c)

that the land as indicated on Fig 1and 2, measuring approximately 10mz2. in extent,
be identified as land not needed to provide the minimum level of basis municipal
services during the period that the rights are awarded,;

that the in principle approval be considered for an initial period of 3 years with the
option of a renewal subject to the following conditions:

1.

2.

That approval be requested for the deck that was erected.

Council is indemnified against all possible 3" party claims.

. The deck must be positioned in such a manner that 1,5 meters are left for

pedestrian use.

. The municipality or other public service providers must not be prohibited from

maintaining, repairing, upgrading and / or installing new public services within
the leased area. For planned maintenance and repairs, upgrades or new
installations, the applicant will be provided with a 5-day written notice to remove
all furniture for the municipality and any other public service provider to gain
access. For emergency work the applicant will be required to remove
everything immediately for the municipality or other public service providers to
gain access.

. The municipality reserves the right to end the lease agreement when the need

arises, i.e. when the leased area is required for municipal or other public
services purposes or when the applicant refuses the municipality or other public
service providers access if required.

that the Municipal Manager be authorised to determine the rental amount and
escalation.

6. DISCUSSION / CONTENT

6.1.1 Application for lease

An application was received from Basic Bistro to enter into an agreement with
Stellenbosch Municipality in terms whereof they would be able to use a portion of
Council-owned property for outdoor dining purposes. A copy of the application is
attached as APPENDIX 1, with drawings of the proposed lay-out attached as
APPENDIX 2. The extent of the leased area is approximately 10m2,

6.2 DISCUSSION.

6.2.1. Locality and context

Erf 1299, Stellenbosch is located at 21 Church Street, Stellenbosch, as shown on Fig
l.and Fig 2, below. Fig 3 is photographs of the current area being used for outdoor
dining purposes.
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Fig 1. Location and context
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Fig 3. Current area being used for Outdoor Dining purposes

6.2.2 Legal requirements
6.2.2.1Municipal Asset Transfer Regulations
In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering

an application for an approval of a right to use municipal property, the following needs
to be taken into account, inter alia-
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a) whether the capital asset may be required for the municipality’s own use during the
period for which the right is to be granted,;

b) the extent to which any compensation to be received for the right, together with the
estimated value of improvements or enhancements to the asset, will result in a
significant financial benefit to the municipality;

c)the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;

d)Any comments received from the local community, and

e) compliance with the legislative regime applicable to the proposed granting of the
right.

6.2.2.2 Stellenbosch By-Law on Roads and Streets

In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, no person
may, without prior written permission of the Municipality, cause an encroachment
on a street, sidewalk or road reserve forming part thereof.

6.2.2.3 Property Management policy
Section 9 2.2 deals with deviations from the competitive process, and reads as follows:

The Municipal Council may dispense with the competitive processes established
in this policy, and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an unsolicited
application, but only in the following circumstances, and only after having advertised
Council’s intention so to act. Should any objections be received as a consequence of
such a notice, such objections first be considered before a final decision is taken to
dispense with the competitive process established in this policy. However, should any
objections, be received from potential, competitive bidders, then a public competitive
process must be followed. The advertisement referred to above should also be served
on adjoining landowners, where the Municipal Manager is of the opinion that such
transaction may have a detrimental effect on such adjoining land owner(s):

(h)where encroachment applications are received from adjoining owners, including
applications for outdoor dining permits, subject to approved tariff structure;

6.2.2.3 Outdoor Dining Policy
6.2.2.3.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.3.2 Suitable Locations
Outdoor cafes, restaurants and traders may apply for encroachment where local

conditions are favourable for their operation, including areas of Council e.g. road
reserves, sidewalks, Public Open Spaces. All applications in locations of a high
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pedestrian usage, e.g. a retail centre, will be required to take pedestrian needs into
consideration.

6.2.2.3.3 Assessment Criteria

The most important local conditions to be considered when an application for use of
the road reserve area is received will be those issues pertaining to pedestrian
(including pedestrians who are using wheelchairs, baby prams or are visually impaired)
and vehicular circulation, convenience and safety of patrons and the general public,
existing streetscape elements and residential amenity.

The ground surface must be sufficiently level to support a proper layout and safe use.

6.2.2.3.4 Layout

The style, layout and orientation of furniture should be chosen according to the extent
and shape of the available space of the encroachment area.

The size of an outdoor cafe or placement of any object on the sidewalk will depend on
the width of the sidewalk.

6.2.2.3.5 Defined Area

The applicant will be required to define the area with appropriate markers. (ie a single
galvanized steel nail inserted in between the pavers, or a paint spot no larger than 5cm
in diameter placed at the corners of the defined area in a semi- permanent paint) to
the satisfaction of Council.

6.2.2.3.6 Lease Conditions

6.3

6.4

The applicant must comply with the conditions set out in the lease agreement and this
policy. The lease will be for a period of not more than 3 years with an option to renew.
These conditions would also generally require that the local environmental factors be
reviewed annually and adjustments to the lease agreement may be required.

If the lease agreement that is entered into is seen as not providing long term rights,
there is no need to advertise the proposed agreement for public input/comments or
objections. Should the municipality receive any complaints the lease agreement may
be terminated due to the objections.

Financial Implications

In terms of the current, approved tariff structure for outdoor dining lease agreements a
monthly fee of R 1 50.00 (incl. of VAT) per m? from 1 July 2023 is applicable and an
escalation of 6% is recommended. If they require 10m? it will amount to a starting
amount of R1500.00 (incl. of VAT) per month.

Legal Implications

The legal implications are discussed under 6.2.2 above. As the proposed term of the
lease agreement is three (3) years and when the value of the lease and property is
taken into account the asset transfer regulations are not applicable as it is not seen as
long-term rights on council property that are being given.
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6.5 Staff Implications
No additional staff implications.

6.6 Previous / Relevant Council Resolutions
SPECIAL COUNCIL MEETING: 2022-06-22: ITEM 9.2.5 RESOLVED (nem con)
(a) That Council takes note of the intended communication to the public;

(b) That Council takes note that all restaurants and businesses will be given notice to
apply/re-apply for a lease to use council property for outdoor dining purposes; and

(©) That the approval of the leases of three (3 years) and less be delegated to the
Municipal Manager for approval.

6.7 Risk Implications

The risks are addressed in the item.
6.8 Comments from Senior Management
6.8.1 Director: Infrastructure Services

e The Municipality concludes an agreement with the applicant, detailing the conditions
of approval.

o Leased areais zoned as road reserve and cannot be enclosed - to exclude the public,
the municipality or other services provider from accessing the area.

e During its operational phase, the deck must not hinder pedestrian movements on the
sidewalk. Areas outside of the leased area must remain free from any obstruction to
pedestrian movements.

e The deck remains the property of the applicant, the applicant must:

o0 Attend to maintenance and repairs of the deck.
o Ensure public risk and liability insurance is in place to cover 3" party claims.
e Council is indemnified against all possible 3" party claims.

e The municipality or other public service provider must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services with-in the
encroached area.

o The deck or portion of the deck must be removable to gain access to the encroached
area, as and when required by the Municipality or other public service provider.

e For planned maintenance, repairs, upgrades or new installations, the applicant will be
provided with a 5-day written notice, to remove the deck or portion of the deck for the
Municipality or any other public service provider to gain access.

e For emergency works the applicant will be required to remove the deck or portion of
the deck immediately for the municipality or other public service provider to gain
access.

e The applicant to re-install the deck once the works on the public services are complete.
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e The cost for the removal and re-installation for the deck will be for the account of the
applicant.

¢ The municipality reserves the right to end the lease agreement when the need arises,
i.e. when the leased space is required for municipal or other public services purposes
or when the applicant refuses to remove the deck when given notice by the
Municipality.

6.8.2 Director: Planning and Economic Development

The Stellenbosch Municipality Roads and Street Bylaw, 2021 as promulgated in the
Provincial Gazette no. 8436 dated 28 May 2021, defines “sidewalk” “means that portion
of a street between the outer boundary of the roadway and the boundary lines of
adjacent properties or buildings which is intended for the use of pedestrians, pedal
cyclists and any other category of vehicles as may be determined by the Municipality
in accordance with section 42(1);"

The definition clearly stipulates that the use of sidewalk is intended for pedestrians,
pedal cyclists and any other vehicle. The use of sidewalks as part of the commercial
activities of outdoor cafes and restaurants is a form of activity on the street that should
improve the quality of public places and urban life. This use must however not be at
the cost of overall safety of road users as intended in terms of the above bylaw.
It should be noted that currently the Final Draft Outdoor Dining and Events Overlay Zone,
is undergoing a public participation process, of which the closing date for comments is 02
September 2023. In the absence of this overlay zone a suitable land use application must
be submitted to evaluate the intended land usage, as the current and proposed land use is
not in accordance with the applicable zoning.

6.8.3 Chief Financial Officer
Not requested

6.8.4 Director: Community Services
Not requested

6.8.5 Municipal Manager
Not requested yet

ANNEXURES: 1. Application

2. Sketch plan

FOR FURTHER DETAILS CONTACT:

NAME Annalene de Beer

PosiTioN Director: Corporate Services
DIRECTORATE CORPORATE SERVICES
CONTACT NUMBERS 021-8088073

E-MAIL ADDRESS Annalene.debeer@stellenbosch.gov.za
REPORT DATE 2023-07-24
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APPLICATION FOR LEASE OF MUNICIPAL LAND
APPLICATION FORM

APPLICANT’S DETAILS

Name : ’ij/c': MISTZ2D
Physical address: DL Clreancy. S’Tﬂ/@"’ .
STt S
postal code... 74C0. ...
Mailing address: /QJ’H (/3;'?0/—:/ ............
Postal ode:....... B
E-mail address: jNF@@Bﬁ}/CFB/_DWC) ’ @’ Z‘ﬂ '
Telephone: @/Q / .. (SD 5336”2 7 .............
Cell phone: 0'71,/(/4?65/23( ......

B

PROPERTY DETAILS OF APPLICANT

Erf/farm number : / 27? .................................
Suburb: STrampory. Cappec,
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Town: g‘%(ﬁ/&’tw@lf .............
PROPERTY DETAILS OF LEASE AREA

Erf/farm number : /277 .............................
Suburb: @MC@T’%— .............
Town: | S e e gk
Area of encroachment: ... m?

* To be supplemented with a sketch-plan with dimension in m?

TYPE OF APPLICATION:
Please mark the appropriate block -
For commercial purposes, other than for parking B/

For commercial parking purposes,

For residential parking purposes

For non-commercial purposes (such as garden purposes, gates,ect)

For projecting structures onto street reserves

For projecting structures onto other council-owned land

Other: please provide description:

Brief description of application: ...

L IeNAn L. S T “Tiance e, Clrt n -

Motivation: . /... Vol fter O (XL TS 12, '3@7774/ G-

¥
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LIST OF ATTACHEMENTS AND SUPPORTING DOCUMENTS

Please mark the appropriate box

Special Power of Attorney, where Applicant is not the owner

Diagram of proposed area of the lease area 1

Letters of consent (affected neighbours)

Application fee (non-refundable)

| hereby certify that the information supplied in this application form is correct
and that | am property authorized to make this application.

=

Date: 7. [2oucy 2020
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FOR OFFICIAL USE

¢ The application was considered on ............................. by...coii
¢ The application was

I I APPROVED Il I |NOTAPPROVED !

Conditions (if @NY): oo

*If approved

Encroachment fee paid

Lease Agreement signed

Agreement/Permit processed on Contract Management System
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5.24 | PROPOSED LEASE AGREEMENT: ERF 1321 (11 CHURCH STREET), BRAMPTON

WINE STUDIO

Collaborator No:

IDP KPA Ref No: Good Governance

Meeting Date: 30 August 2023

1. SUBJECT: PROPOSED LEASE AGREEMENT: ERF 1321 (11 CHURCH STREET),
BRAMPTON WINE STUDIO

2. PURPOSE
To consider an application from Brampton Wine Studio, to enter into a Lease Agreement
with Stellenbosch Municipality, in terms whereof they would be able to use a portion of
Council-owned property for outdoor dining purposes.

3. DELEGATED AUTHORITY
In terms of the approved System of Delegations the Executive Mayor, in consultation with
the Executive Mayoral Committee, has the delegated Authority to consider applications
for Lease Agreements, up to a contract value not exceeding R5M and not exceeding a
period of 10 years.
The approval of lease agreements of three (3) years and less has been delegated to the
Municipal Manager.

4. EXECUTIVE SUMMARY

An application to use a portion of the street reserve for Outdoor Dining purposes has been
received from the owner of Brampton Wine Studio trading of erf 1321, Stellenbosch. The
application is in line with the provisions /requirements of the Outdoor Dining Policy and is
supported by the Engineering Department. Under 6.2.1 are photos showing how are is
currently being used. The photos were taken by the contract management unit. We served the
applicant with a letter requesting that they apply for the outdoor dining lease to ensure
compliance.

They have not specified a requested time for the lease and the area they are interested in is
24 m2.

The applicant has provided a diagram indicating the placement of furniture on the sidewalk
however there is no indication that 1.5m will be left open on the sidewalk for pedestrian use.
The seating is on both sides of the sidewalk and the walkway would be between the tables.
The placement is indicated in the photographs in the item.

The applicant has also filed a consent letter from the restaurant next door consenting to the
use of the outside area.

The department can support the application provide that the 1,5m unobstructed pedestrian
area is strictly enforced. If they do not have permission for the deck an application must be
submitted for approval.
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5. RECOMMENDATIONS

€) that the land as indicated on Fig 1and 2, measuring approximately 24m2, in extent,
be identified as land not needed to provide the minimum level of basis municipal
services during the period that the rights are awarded,

(b) that the in-principle approval be considered for an initial period of 3 years with the
option of a renewal subject to the following conditions:

1. That no permanent structure or deck be erected without the prior written consent
of council, as well as approved building plans from the building department.

2. Council is indemnified against all possible 3™ party claims.

3. The municipality or other public service providers must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services within the
leased area. For planned maintenance and repairs, upgrades or new installations,
the applicant will be provided with a 5-day written notice to remove all furniture for
the municipality and any other public service provider to gain access. For
emergency work the applicant will be required to remove everything immediately
for the municipality or other public service providers to gain access.

4. The municipality reserves the right to end the lease agreement when the need
arises, i.e. when the leased area is required for municipal or other public services
purposes or when the applicant refuses the municipality or other public service
providers access if required.

5. That the 1,5 m unobstructed pedestrian area be strictly enforced and the area
be demarcated.

6. That approval be obtained for the erected deck if not already obtained.

(©) that the Municipal Manager be authorised to determine the rental amount and
escalation.

6. DISCUSSION / CONTENT

6.1 Background

6.1.1 Application for lease
An application was received from Brampton Wine Studio to enter into an agreement with
Stellenbosch Municipality in terms whereof they would be able to use a portion of Council-
owned property for outdoor dining purposes. A copy of the application is attached as
APPENDIX 1, with drawings of the proposed lay-out attached as APPENDIX 2. The
extent of the encroachment area is approximately 24m2. A consent letter from the
neighboring restaurant is also attached hereto as APPENDIX 3.

6.2 DISCUSSION

6.2.1. Locality and context

Erf 1321, Stellenbosch is located at 11 Church Street, Stellenbosch, as shown on Fig
1.and Fig 2, below as well as photographs of how area is currently used under Fig 3.
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Fig 2 .Extent of area
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Fig. 3 Current area used for outdoor dining

6.2.2 Legal requirements

6.2.2.1Municipal Asset Transfer Regulations
In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering
an application for an approval of a right to use municipal property, the following needs

to be taken into account, inter alia-:

a) whether the capital asset may be required for the municipality’s own use during the
period for which the right is to be granted,;

b) the extent to which any compensation to be received for the right, together with the
estimated value of improvements or enhancements to the asset, will result in a
significant financial benefit to the municipality;

c)the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;

d)Any comments received from the local community, and

e) compliance with the legislative regime applicable to the proposed granting of the
right.

6.2.2.2 Stellenbosch By-Law on Roads and Streets
In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, no person

may, without prior written permission of the Municipality, cause an encroachment
on a street, sidewalk or road reserve forming part thereof.
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6.2.2.3 Property Management policy
Section 9 2.2 deals with deviations from the competitive process, and reads as follows:

The Municipal Council may dispense with the competitive processes established
in this policy and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an unsolicited
application, but only in the following circumstances, and only after having advertised
Council’s intention so to act. Should any objections be received as a consequence of
such a notice, such objections first be considered before a final decision is taken to
dispense with the competitive process established in this policy. However, should any
objections, be received from potential, competitive bidders, then a public competitive
process must be followed. The advertisement referred to above should also be served
on adjoining landowners, where the Municipal Manager is of the opinion that such
transaction may have a detrimental effect on such adjoining land owner(s):

(h)where encroachment applications are received from adjoining owners, including
applications for outdoor dining permits, subject to approved tariff structure.

6.2.2.4 Outdoor Dining Policy
6.2.2.4.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.4.2 Suitable Locations

Outdoor cafes, restaurants and traders may apply for lease where local conditions are
favorable for their operation, including areas of Council e.g. road reserves, sidewalks,
Public Open Spaces. All applications in locations of a high pedestrian usage, e.g. a
retail center, will be required to take pedestrian needs into consideration.

6.2.2.4.3 Assessment Criteria

The most important local conditions to be considered when an application for lease of
the road reserve area is received will be those issues pertaining to pedestrian
(including pedestrians who are using wheelchairs, baby prams or are visually impaired)
and vehicular circulation, convenience and safety of patrons and the general public,
existing streetscape elements and residential amenity.

The ground surface must be sufficiently level to support a proper layout and safe use.
6.2.2.4.4 Layout

The style, layout and orientation of furniture should be chosen according to the extent
and shape of the available space of the leased area.

The size of an outdoor cafe or placement of any object on the sidewalk will depend
on the width of the sidewalk.
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6.2.2.4.5 Defined Area

The applicant will be required to define the area with appropriate markers. (ie a single
galvanized steel nail inserted in between the pavers, or a paint spot no larger than
5cm in diameter placed at the corners of the defined area in a semi- permanent paint)
to the satisfaction of Council.

6.2.2.4.6 Lease Conditions

The applicant must comply with the conditions set out in the lease agreement and
this policy. The lease will be for a period of not more than 5 years with an option to
renew. These conditions would also generally require that the local environmental
factors be reviewed annually and adjustments to the lease agreement may be
required.

If the lease agreement that is entered into is seen as not providing long term rights
there is no need to advertise the proposed agreement for public input/comments or
objections. Should the municipality receive any complaints the lease agreement may
be terminated due to the objections.

6.3 Financial Implications
In terms of the current, approved tariff structure for outdoor dining lease agreements
a fee of R150 per m2 is charged on a monthly basis which means that the monthly
rental will be R 3 600.00 if the new lay out is approved (incl. of VAT) and an escalation
of 6% is recommended.

6.4 Legal Implications
The legal implications are discussed under 6.2.2 above. As the proposed term of the lease
agreement is three (3) years and when the value of the lease and property is taken into
account the asset transfer regulations are not applicable as it is not seen as long term
rights on council property that are being given.

6.5 Staff Implications
No additional staff implications.

6.6 Previous / Relevant Council Resolutions
SPECIAL COUNCIL MEETING: 2002-06-22: ITEM 9.2.5 RESOLVEND (nem con)
(@) That council takes note of the intended communication to the public;
(b) That Council takes note that all restaurants and business will be given notice to apply

/ re-apply for a lease to use council property for outdoor dining purposes; and

(c) That the approval of the leases of three (3) years and less be delegated to the
Municipal Manager for approval.

6.7 Risk Implications

The risks are addressed in the item.
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6.8 Comments from Senior Management
6.8.1 Director: Infrastructure Services

¢ The Municipality concludes an agreement with the applicant, detailing the conditions
of approval.

o Leased areais zoned as road reserve and cannot be enclosed - to exclude the public,
the municipality or other services provider from accessing the area.
Ensure public risk and liability insurance is in place to cover 3" party claims.

e Council is indemnified against all possible 3" party claims.

e The municipality or other public service provider must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services with-in the
leased area.

e The municipality reserves the right to end the lease agreement when the need arises,
i.e. when the leased space is required for municipal or other public services purposes.

e Areas outside of the leased area must remain free from any obstruction to pedestrian
movements.

6.8.2 Director: Planning and Economic Development

The Stellenbosch Municipality Roads and Street Bylaw, 2021 as promulgated in the
Provincial Gazette no. 8436 dated 28 May 2021, defines “sidewalk” “means that portion
of a street between the outer boundary of the roadway and the boundary lines of
adjacent properties or buildings which is intended for the use of pedestrians, pedal
cyclists and any other category of vehicles as may be determined by the Municipality
in accordance with section 42(1);"

The definition clearly stipulates that the use of sidewalk is intended for pedestrians,
pedal cyclists and any other vehicle. The use of sidewalks as part of the commercial
activities of outdoor cafes and restaurants is a form of activity on the street that should
improve the quality of public places and urban life. This use must however not be at
the cost of overall safety of road users as intended in terms of the above bylaw.

It should be noted that currently the Final Draft Outdoor Dining and Events Overlay Zone,
is undergoing a public participation process, of which the closing date for comments is 02
September 2023. In the absence of this overlay zone a suitable land use application must
be submitted to evaluate the intended land usage, as the current and proposed land use is
not in accordance with the applicable zoning.

6.8.3 Chief Financial Officer
Not requested

6.8.4 Director: Community Services
Not requested

6.8.5 Municipal Manager

Not requested yet.
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ANNEXURES: 1. Application

2. Proposed Lay-out

3. Consent letter

FOR FURTHER DETAILS CONTACT:

NAME

Annalene de Beer

POSITION

Director: Corporate Services

DIRECTORATE

CORPORATE SERVICES

CONTACT
NUMBERS

021-8088073

E-MAIL ADDRESS

Annalene.debeer@stellenbosch.qgov.za

REPORT DATE

2023-08-24
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APPLICATION FOR LEASE OF MUNICIPAL LAND
APPLICATION FORM

APPLICANT’S DETAILS
Name :

Physical address:

Mailing address:

E-mail address:
Telephone:

Cell phone:

Brampton Wine Studio

11 Church Street
Stellenbosch
7600

DGB (Pty) Ltd.
P.O. Box 7896
Halfway House
1685

bramptonstudio@dgb.co.za

021 883 9097

071 150 8890

PROPERTY DETAILS OF APPLICANT

Erf/farm number :

Suburb:

Town:

1321
Middedorp

Stellenbosch



Page 402

PROPERTY DETAILS OF LEASE AREA

Erf/farm number : 1321
Suburb: Middedorp
Town: Stellenbosch

Area of encroachment: 24 4m?

* To be supplemented with a sketch-plan with dimension in m?

TYPE OF APPLICATION:

Please mark the appropriate block

For commercial purposes, other than for parking

For commercial parking purposes,

For residential parking purposes

For non-commercial purposes (such as garden purposes, gates,ect)

For projecting structures onto street reserves

For projecting structures onto other council-owned land

Other: please provide description:

Brief description of application:
To use a portion of Council owned property for outdoor street dining.

Motivation:

Brampton Wine Studio has been offering the original and authentic experience
al fresco outdoor wine tasting and dining experience for Stellenbosch residents
and tourists for more than a decade, with the street dining atmosphere playing
an integral part as to our business success and Brand; offering an authentic
European concept and atmosphere to the surrounding businesses and streets
in the town center. We would therefor wish to continue with this model.
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LIST OF ATTACHEMENTS AND SUPPORTING DOCUMENTS

Please mark the appropriate box

Special Power of Attorney, where Applicant is not the owner

Diagram of proposed area of the lease area

Letters of consent (affected neighbours)

Application fee (non-refundable)

| hereby certify that the information supplied in this application form is correct
and that | am property authorized to make this application.

Applicant’s signature: \ U Date: 22 May 2023

Full name: Henk Schalk van der Westhuyzen for DGB Pty Ltd
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FOR OFFICIAL USE

e The application was consideredon ............................. o)/
e The application was

| | APPROVED I | |NOT APPROVED I

Conditions (If ANy ): oo

*If approved

Encroachment fee paid

Lease Agreement signed

Agreement/Permit processed on Contract Management System
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11-13 Church Street,

Stellenbosch, Western Cape
HYGGE

+27 82 333 7659

melissa@hyggestellenbosch.com

Reg Nr: 2020/838455/07

To whom it may concern,

This letter is to confirm that us (Hygge Hygge Restaurant) situated at 11 Church Street,
Stellenbosch hereby have no objection to the outside seating arrangement of our
neighbours; Brampton Wine Studio. We approve and are happy with their outside

dining area.

Should you have any questions or require further information please do not hesitate to

contact me on 0823337659.
Your sincerely,

OVelorpe

Melissa Crous

Managing Director
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5.25 | PROPOSED LEASE AGREEMENT: ERF 1259 (19 RYNEVELD STREET),

BEYERSKLOOF WINE BAR

Collaborator No:
IDP KPA Ref No: Good Governance
Meeting Date: 30 August 2023

1.

SUBJECT: PROPOSED LEASE AGREEMENT: ERF 1259 (19 RYNEVELD STREET),
BEYERSKLOOF WINE BAR

PURPOSE

To consider an application from Beyerskloof Wine Bar, to enter into a Lease Agreement
with Stellenbosch Municipality, in terms whereof they would be able to use a portion of
Council-owned property for outdoor dining purposes.

DELEGATED AUTHORITY

In terms of the approved System of Delegations the Executive Mayor, in consultation with
the Executive Mayoral Committee, has the delegated Authority to consider applications
for Lease Agreements, up to a contract value not exceeding R5M and not exceeding a
period of 10 years.

The approval of lease agreements of three (3) years and less has been delegated to the
Municipal Manager.

EXECUTIVE SUMMARY

An application to use a portion of the street reserve for Outdoor Dining purposes has been
received from the owner of Beyerskloof Wine Bar trading of erf 1259, Stellenbosch. The
application is in line with the provisions /requirements of the Outdoor Dining Policy and is
supported by the Engineering Department. Under 6.2.1 are photos showing how are is
currently being used. The photos were taken by the contract management unit. The applicant
does not currently have any lease agreement or previous encroachment agreement with the
municipality and is not paying rent for current use. We served the applicant with a letter
requesting that they apply for the outdoor dining lease to ensure compliance.

They have not specified a requested time for the lease and the area they are interested in is
22 m2,

The applicant is of the intention to erect certain structures on the proposed leased area and
has submitted draft plans in support of the application. With the new structures there is still a
walkway left open for use of the public that is in line with the pillars already erected on the
property. There is no indication on whether this is 1.5m however this is an old building, and
the pillars were erected years ago.

The department does not support the proposal of the applicant. The current sidewalk must be
kept open for pedestrian use on for at least 1,5m. The current structure was erected without
approval.
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5. RECOMMENDATIONS

(@)

(b)

(©)
(d)

that the land as indicated on Fig land 2, measuring approximately 22mz2. in
extent, be identified as land not needed to provide the minimum level of basis
municipal services during the period that the rights are awarded;

that the in principle approval be considered for an initial period of 3 years with
the option of a renewal subject to the following conditions:

1. That an application be submitted for the deck be that was erected without
the prior written consent of council, as well as building plans.

2. Council is indemnified against all possible 3" party claims.

3. The municipality or other public service providers must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services within
the leased area. For planned maintenance and repairs, upgrades or new
installations, the applicant will be provided with a 5-day written notice to remove
all furniture for the municipality and any other public service provider to gain
access. For emergency work the applicant will be required to remove
everything immediately for the municipality or other public service providers to
gain access.

4. In the event that the deck needs to be removed the cost of the removal and
re-installation will be for the applicant.

5. The municipality reserves the right to end the lease agreement when the
need arises, i.e. when the leased area is required for municipal or other
public services purposes or when the applicant refuses the municipality or
other public service providers access if required.

that an unobstructed 1,5 meter be strictly enforced for pedestrian use; and

that the Municipal Manager be authorised to determine the rental amount and
escalation.

6. DISCUSSION / CONTENT

6.1 Background

6.1.1 Application for lease

An application was received from Beyerskloof Wine Bar to enter into an agreement with
Stellenbosch Municipality in terms whereof they would be able to use a portion of
Council-owned property for outdoor dining purposes. A copy of the application is
attached as APPENDIX 1, with drawings of the proposed lay-out attached as
APPENDIX 2. The extent of the area is approximately 22m2,
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6.2 DISCUSSION.
6.2.1. Locality and context

Erf 1259, Stellenbosch is located at 19 Ryneveld Street, Stellenbosch, as shown on Fig 1.and

Fig 2, below as well as photographs of how area is currently used under Fig 3.

{1 264]
KIRFANEINW, ETY{ 1TD),

RIS

IYERED
BESBEEam

ANGLOTA FRIGAN FSTATESH ETY) LT
200482373 5

T

o D -
_‘m TRADINGYANCITLY ESTIEN TSRV LTD)
= TS




Page 412

AGENDA SPECIAL MAYORAL COMMITTEE MEETING 2023-08-30

Fig 2 .Extent of area
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2800 mm

Fig. 3 Current area used for outdoor dining with suggested changes

6.2.2 Legal requirements

6.2.2.1Municipal Asset Transfer Regulations

In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering
an application for an approval of a right to use municipal property, the following needs
to be taken into account, inter alia-;

a) whether the capital asset may be required for the municipality’s own use during the
period for which the right is to be granted,;

b) the extent to which any compensation to be received for the right, together with the
estimated value of improvements or enhancements to the asset, will result in a
significant financial benefit to the municipality;

c)the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;

d)Any comments received from the local community, and

e) compliance with the legislative regime applicable to the proposed granting of the
right.

6.2.2.2 Stellenbosch By-Law on Roads and Streets

In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, no person
may, without prior written permission of the Municipality, cause an encroachment
on a street, sidewalk or road reserve forming part thereof.

6.2.2.3 Property Management policy

Section 9 2.2 deals with deviations from the competitive process, and reads as follows:

The Municipal Council may dispense with the competitive processes established
in this policy and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an unsolicited
application, but only in the following circumstances, and only after having advertised
Council’s intention so to act. Should any objections be received as a consequence of
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such a notice, such objections first be considered before a final decision is taken to
dispense with the competitive process established in this policy. However, should any
objections, be received from potential, competitive bidders, then a public competitive
process must be followed. The advertisement referred to above should also be served
on adjoining landowners, where the Municipal Manager is of the opinion that such
transaction may have a detrimental effect on such adjoining land owner(s):

(h)where encroachment applications are received from adjoining owners, including
applications for outdoor dining permits, subject to approved tariff structure;

6.2.2.4 Outdoor Dining Policy
6.2.2.4.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.4.2 Suitable Locations

Outdoor cafes, restaurants and traders may apply for lease where local conditions
are favorable for their operation, including areas of Council e.g. road reserves,
sidewalks, Public Open Spaces. All applications in locations of a high pedestrian
usage, e.g. a retail center, will be required to take pedestrian needs into
consideration.

6.2.2.4.3 Assessment Criteria

The most important local conditions to be considered when an application for
encroachment of the road reserve area is received will be those issues pertaining to
pedestrian (including pedestrians who are using wheel chairs, baby prams or are
visually impaired) and vehicular circulation, convenience and safety of patrons and
the general public, existing streetscape elements and residential amenity.

The ground surface must be sufficiently level to support a proper layout and safe use.

6.2.2.4.4 Layout

The style, layout and orientation of furniture should be chosen according to the extent
and shape of the available space of the encroachment area.

The size of an outdoor cafe or placement of any object on the sidewalk will depend
on the width of the sidewalk.

6.2.2.4.5 Defined Area

The applicant will be required to define the area with appropriate markers. (ie a single
galvanized steel nail inserted in between the pavers, or a paint spot no larger than
5cm in diameter placed at the corners of the defined area in a semi- permanent paint)
to the satisfaction of Council.
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6.2.2.4.6 Lease Conditions

The applicant must comply with the conditions set out in the lease agreement and
this policy. The lease will be for a period of not more than 5 years with an option to
renew. These conditions would also generally require that the local environmental
factors be reviewed annually and adjustments to the lease agreement may be
required.

If the lease agreement that is entered into is seen as not providing long term rights,
there is no need to advertise the proposed agreement for public input/comments or
objections. Should the municipality receive any complaints the lease agreement may
be terminated due to the objections.

6.3 Financial Implications
In terms of the current, approved tariff structure for outdoor dining lease agreements
a fee of R150 per m? is charged monthly which means that the monthly rental will be
R 3 300.00 if the new lay out is approved (incl. of VAT) and an escalation of 6% is
recommended.

6.4 Legal Implications
The legal implications are discussed under 6.2.2 above. As the proposed term of the lease
agreement is three (3) years and when the value of the lease and property is taken into
account the asset transfer regulations are not applicable as it is not seen as long-term
rights on council property that are being given.

6.5 Staff Implications
No additional staff implications.

6.6 Previous / Relevant Council Resolutions
SPECIAL COUNCIL MEETING: 2002-06-22: ITEM 9.2.5 RESOLVEND (nem con)
(a) That council takes note of the intended communication to the public;
(b) That Council takes note that all restaurants and business will be given notice to apply

/ re-apply for a lease to use council property for outdoor dining purposes; and

(c) That the approval of the leases of three (3) years and less be delegated to the
Municipal Manager for approval.

6.7 Risk Implications

The risks are addressed in the item.
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6.8 Comments from Senior Management
6.8.1Director: Infrastructure Services

¢ The Municipality concludes an agreement with the applicant, detailing the conditions
of approval.

o Leased areais zoned as road reserve and cannot be enclosed - to exclude the public,
the municipality or other services provider from accessing the area.
Ensure public risk and liability insurance is in place to cover 3" party claims.

e Council is indemnified against all possible 3" party claims.

e The municipality or other public service provider must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services with-in the
leased area.

e The municipality reserves the right to end the lease agreement when the need arises,
i.e. when the leased space is required for municipal or other public services purposes.

e Areas outside of the leased area must remain free from any obstruction to pedestrian
movements.

6.8.2 Director: Planning and Economic Development

The Stellenbosch Municipality Roads and Street Bylaw, 2021 as promulgated in the
Provincial Gazette no. 8436 dated 28 May 2021, defines “sidewalk” “means that portion
of a street between the outer boundary of the roadway and the boundary lines of
adjacent properties or buildings which is intended for the use of pedestrians, pedal
cyclists and any other category of vehicles as may be determined by the Municipality
in accordance with section 42(1);"

The definition clearly stipulates that the use of sidewalk is intended for pedestrians,
pedal cyclists and any other vehicle. The use of sidewalks as part of the commercial
activities of outdoor cafes and restaurants is a form of activity on the street that should
improve the quality of public places and urban life. This use must however not be at
the cost of overall safety of road users as intended in terms of the above bylaw.

It should be noted that currently the Final Draft Outdoor Dining and Events Overlay Zone,
is undergoing a public participation process, of which the closing date for comments is 02
September 2023. In the absence of this overlay zone a suitable land use application must
be submitted to evaluate the intended land usage, as the current and proposed land use is
not in accordance with the applicable zoning.

6.8.3 Chief Financial Officer
Not requested

6.8.4 Director: Community Services
Not requested.

6.8.5 Municipal Manager

Not requested yet.
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ANNEXURES: 1. Application

2. Proposed Lay-out

FOR FURTHER DETAILS CONTACT:

NAME

Annalene de Beer

POSITION

Director: Corporate Services

DIRECTORATE

CORPORATE SERVICES

CONTACT
NUMBERS

021-8088073

E-MAIL ADDRESS

Annalene.debeer@stellenbosch.qgov.za

REPORT DATE

2023-08-24
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4 STELLENBOSCH

. - STELLENBOSCH e PNIEL « FRANSCHHOEK
[ 1 1]
% MUNICIPALITY « UMASIPALA « MUNISIPALITEIT

APPLICATION FOR LEASE OF MUNICIPAL LAND
APPLICATION FORM

APPLICANT'S DETAILS
Name : Beyerskloof Wynbar

Physical address: 19 Ryneveldstraat

Postal code: 7600

Mailing address: Posbus 107
Koelenhof

Postal code: 7605

E-mail address: wynbar@beyerskloof.co.za
Telephone: 0818467997
Cell phone: 0715615672

PROPERTY DETAILS OF APPLICANT
Erf/farm number : 1259
Suburb: Stellenbosch CBD

Town: Stellenbosch
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C: PROPERTY DETAILS OF LEASE AREA

Erf/ffarm number : 1259
Suburb: Stellenbosch CBD
Town: Stellenbosch

Area of encroachment: 21,907m2

* To be supplemented with a sketch-plan with dimension in mz2

D: TYPE OF APPLICATION:

Please mark the appropriate block

For commercial purposes, other than for parking X X

For commercial parking purposes,

For residential parking purposes

For non-commercial purposes (such as garden purposes, gates,ect)

For projecting structures onto street reserves

For projecting structures onto other council-owned land

Other: please provide description:

Brief description of application: Application for decking for dinning
purpose as well as a retractable awning installation over the application area for
coverage from weather elements, falling branches etc.

Motivation: Outside dining areas throughout Stellenbosch has become part of the cultural and
tourism aesthetic of the town. The use of outside dining of course is also an economic necessity as it
gives the opportunity to add extra seats for our business in order to help cover growing overheads.
Our objective is to install a deck and awning for comfortable seating and shading for our patrons as
well as to keep in style with the visual aesthetic around Stellenbosch — IE: Meraki, Cognito, Bartinny,
Le Grand Domaine, Manouche, Basic Bistro and many other.



Page 421

Attached is a rendering of the deck from the company who will manufacture as well as a rendering of
the awning from the supplier — It will be a Burgundy awning. (The rendering has more of a red — which
is not the accurate colour.)

E: LIST OF ATTACHEMENTS AND SUPPORTING DOCUMENTS

Please mark the appropriate box

Special Power of Attorney, where Applicant is not the owner

Diagram of proposed area of the lease area. X

Letters of consent (affected neighbours).

Application fee (non-refundable)

| hereby certify that the information supplied in this application form is correct
and that | am property authorized to make this application.

Applicant’s signature: Date: 18 April 2023

Full name: Jacques Barnarg van Straten
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FOR OFFICIAL USE

e The application was considered ON ...........c.coeeviviennenn. o)V
e The application was

| | APPROVED I | |NOT APPROVED I

Conditions (if any):

Applicant was informed of OUICOME ON .......cciii e,
SIGNATURE OF RESPONSIBLE OFFICIAL DATE
NaME: ... e

*If approved

Encroachment fee paid

Lease Agreement signed

Agreement/Permit processed on Contract Management System

SIGNATURE OF RESPONSIBLE OFFICIAL DATE
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5.26 | PROPOSED LEASE AGREEMENT: ERF 1847 (50 PLEIN STREET),

STELLENBOSCH: DECAMERON

Collaborator No:

IDP KPA Ref No: Good Governance

Meeting Date: 30 August 2023

1. SUBJECT: PROPOSED LEASE AGREEMENT: ERF 1847 (50 PLEIN STREET),
STELLENBOSCH: DECAMERON

2. PURPOSE
To consider an application from Dannic CC on behalf of Decameron Restaurant, to enter
into a Lease Agreement with Stellenbosch Municipality, in terms whereof they would be
able to use a portion of Council-owned property for outdoor dining purposes.

3. DELEGATED AUTHORITY
In terms of the approved System of Delegations the Executive Mayor, in consultation with
the Executive Mayoral Committee, has the delegated Authority to consider applications
for Lease Agreements, up to a contract value not exceeding R5M and not exceeding a
period of 10 years.
The approval of lease agreements of three (3) years and less has been delegated to the
Municipal Manager.

4. EXECUTIVE SUMMARY

An application to use a portion of the street reserve for Outdoor Dining purposes has been
received from Dannic CC, the owner of the building where Decameron Restaurant trades from
situated on erf 1847, Stellenbosch. The application is in line with the provisions /requirements
of the Outdoor Dining Policy and is supported by the Engineering Department. Under 6.2.1
are photographs showing how area is currently being used. The photos were taken by the
contract management unit. The applicant has an encroachment agreement with the
municipality and has been paying for the use of the area since November 2015. We served
them with a letter requesting them to reapply for a new lease in order to ensure they are
compliant.

They have not specified a requested time for the lease in the application however the applicant
has indicated that they wish to ask for a longer-term lease agreement since they are of the
intention of doing some work on the area in order to be able to use the outside area during
rainy and winter seasons. The area they are interested in is 60m2. They have also not filed a
diagram of the proposed area however same is evident from the pictures in the item. The area
is situated away from the sidewalk and therefore complies with the requirements for the area
of 1.5m to be left open for pedestrian use.

The department can support the application based on current use and in line with the current
practise of a three (3) year lease.
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5. RECOMMENDATIONS

(@)

(b)

(c)

(d)

that the land as indicated on Fig 1and 2, measuring approximately 60m2. in extent,
be identified as land not needed to provide the minimum level of basis municipal
services during the period that the rights are awarded;

that the in principle approval be considered for an initial period of 3 years with the
option of a renewal subject to the following conditions:

1. That no permanent structure or deck be erected without the prior written consent

of council, including approved building plans.

. Council is indemnified against all possible 3" party claims.

. The municipality or other public service providers must not be prohibited from

maintaining, repairing, upgrading and / or installing new public services within
the leased area. For planned maintenance and repairs, upgrades or new
installations, the applicant will be provided with a 5-day written notice to remove
all furniture for the municipality and any other public service provider to gain
access. For emergency work the applicant will be required to remove
everything immediately for the municipality or other public service providers to
gain access.

. The municipality reserves the right to end the lease agreement when the need

arises, i.e. when the leased area is required for municipal or other public
services purposes or when the applicant refuses the municipality or other public
service providers access if required.

that the Municipal Manager be authorised to determine the rental amount and
escalation; and

that the current encroachment agreement be cancelled when the lease is signed.

6. DISCUSSION / CONTENT

6.1 Background

6.1.1 Application for encroachment

An application was received from Dannic CC, the owner of the property situated on 1847
Stellenbosch, from where Decameron Restaurant trades to enter into an agreement with
Stellenbosch Municipality in terms whereof they would be able to use a portion of Council-
owned property for outdoor dining purposes. A copy of the application is attached as
APPENDIX 1. The extent of the encroachment area is approximately 60m?2.

6.2 DISCUSSION

6.2.1. Locality and context

Erf 1847, Stellenbosch is located at 50 Plein Street, Stellenbosch, as shown on Fig 1.and
Fig 2, below. Fig 3 is photographs of the current area being used for outdoor dining
purposes.
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Fig 2 .Extent of area
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Fig 3. Current area being used for Outdoor Dining purposes

6.2.2 Legal requirements

6.2.2.1Municipal Asset Transfer Regulations
In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering
an application for an approval of a right to use municipal property, the following needs

to be taken into account, inter alia-:

a) whether the capital asset may be required for the municipality’s own use during the
period for which the right is to be granted,;

b) the extent to which any compensation to be received for the right, together with the
estimated value of improvements or enhancements to the asset, will result in a
significant financial benefit to the municipality;

c) the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;

d) Any comments received from the local community, and

e) compliance with the legislative regime applicable to the proposed granting of the
right.

6.2.2.2 Stellenbosch By-Law on Roads and Streets
In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, no person

may, without prior written permission of the Municipality, cause an encroachment
on a street, sidewalk or road reserve forming part thereof.
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6.2.2.3 Property Management policy
Section 9 2.2 deals with deviations from the competitive process, and reads as follows:

The Municipal Council may dispense with the competitive processes established
in this policy and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an unsolicited
application, but only in the following circumstances, and only after having advertised
Council’s intention so to act. Should any objections be received as a consequence of
such a notice, such objections first be considered before a final decision is taken to
dispense with the competitive process established in this policy. However, should any
objections, be received from potential, competitive bidders, then a public competitive
process must be followed. The advertisement referred to above should also be served
on adjoining landowners, where the Municipal Manager is of the opinion that such
transaction may have a detrimental effect on such adjoining land owner(s):

(h) where encroachment applications are received from adjoining owners, including
applications for outdoor dining permits, subject to approved tariff structure.

6.2.2.4 Outdoor Dining Policy
6.2.2.4.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.4.2 Suitable Locations

Outdoor cafes, restaurants and traders may apply for lease agreements where local
conditions are favorable for their operation, including areas of Council e.g. road
reserves, sidewalks, Public Open Spaces. All applications in locations of a high
pedestrian usage, e.g. a retail center, will be required to take pedestrian needs into
consideration.

6.2.2.4.3 Assessment Criteria

The most important local conditions to be considered when an application for lease
of the road reserve area is received will be those issues pertaining to pedestrian
(including pedestrians who are using wheelchairs, baby prams or are visually
impaired) and vehicular circulation, convenience and safety of patrons and the
general public, existing streetscape elements and residential amenity.

The ground surface must be sufficiently level to support a proper layout and safe use.
6.2.2.4.4 Layout

The style, layout and orientation of furniture should be chosen according to the extent
and shape of the available space of the encroachment area.

The size of an outdoor cafe or placement of any object on the sidewalk will depend
on the width of the sidewalk.
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6.2.2.4.5 Defined Area

The applicant will be required to define the area with appropriate markers. (ie a single
galvanized steel nail inserted in between the pavers, or a paint spot no larger than
5cm in diameter placed at the corners of the defined area in a semi- permanent paint)
to the satisfaction of Council.

6.2.2.4.6 Leased Conditions
The applicant must comply with the conditions set out in the lease agreement and
this policy. The Lease will be for a period of not more than 5 years with an option to
renew. These conditions would also generally require that the local environmental
factors be reviewed annually and adjustments to the encroachment may be required.
If the lease agreement that is entered into is seen as not providing long term rights
there is no need to advertise the proposed agreement for public input/comments or
objections. Should the municipality receive any complaints the lease agreement may
be terminated due to the objections.

6.3 Financial Implications
In terms of the current, approved tariff structure for outdoor dining lease agreements
a monthly fee of R150.00 per square meters is charged and in this case R 9 000.00
(incl. of VAT) is applicable and an escalation of 6% is recommended.

6.4 Legal Implications
The legal implications are discussed under 6.2.2 above. As the proposed term of the lease
agreement is three (3) years and when the value of the lease and property is taken into
account the asset transfer regulations are not applicable as it is not seen as long-term
rights on council property that are being given.

6.5 Staff Implications
No additional staff implications.

6.6 Previous / Relevant Council Resolutions
SPECIAL COUNCIL MEETING: 2022-06-22: ITEM 9.2.5 RESOLVED (nem con)
(a) that Council takes note of the intended communication to the public;

(b) that Council takes note that all restaurants and businesses will be given notice to
apply / re-apply for a lease to use council property for outdoor dining purposes; and

(c) that the approval of the leases of three (3) years and less be delegated to the
Municipal Manager for approval.

6.7 Risk Implications

The risks are addressed in the item.
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6.7 Comments from Senior Management
6.8.1 Director: Infrastructure Services

¢ The Municipality concludes an agreement with the applicant, detailing the conditions
of approval.

e |Leased area is zoned as road reserve and cannot be enclosed - to exclude the public,
the municipality or other services provider from accessing the area.

e Ensure public risk and liability insurance is in place to cover 3 party claims.

e Council is indemnified against all possible 3" party claims.

e The municipality or other public service provider must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services with-in the
leased area.

e The municipality reserves the right to end the lease agreement when the need arises,
i.e. when the encroached space is required for municipal or other public services
purposes.

6.8.2 Director: Planning and Economic Development

The Stellenbosch Municipality Roads and Street Bylaw, 2021 as promulgated in the
Provincial Gazette no. 8436 dated 28 May 2021, defines “sidewalk” “means that portion
of a street between the outer boundary of the roadway and the boundary lines of
adjacent properties or buildings which is intended for the use of pedestrians, pedal
cyclists and any other category of vehicles as may be determined by the Municipality
in accordance with section 42(1);"

The definition clearly stipulates that the use of sidewalk is intended for pedestrians,
pedal cyclists and any other vehicle. The use of sidewalks as part of the commercial
activities of outdoor cafes and restaurants is a form of activity on the street that should
improve the quality of public places and urban life. This use must however not be at
the cost of overall safety of road users as intended in terms of the above bylaw.

It should be noted that currently the Final Draft Outdoor Dining and Events Overlay Zone,
is undergoing a public participation process, of which the closing date for comments is 02
September 2023. In the absence of this overlay zone a suitable land use application must
be submitted to evaluate the intended land usage, as the current and proposed land use is
not in accordance with the applicable zoning.

6.8.3 Chief Financial Officer
Not requested.

6.8.4 Director: Community Services
Not requested

6.8.5 Municipal Manager

Not requested yet.
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ANNEXURES: 1. Application

FOR FURTHER DETAILS CONTACT:

NAME

Annalene de Beer

POSITION

Director: Corporate Services

DIRECTORATE

CORPORATE SERVICES

CONTACT
NUMBERS

021-8088073

E-MAIL ADDRESS

Annalene.debeer@stellenbosch.qgov.za

REPORT DATE

2023-08-08
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_i__ STELLENBOSCH o PNIEL « FRANSCHHOEK
<y

< MUNICIPALITY « UMASIPALA « MUNISIPALITEIT

APPLICATION FOR LEASE OF MUNICIPAL LAND
APPLICATION FORM

APPLICANT'S DETAILS
Name : mer\zm ....... C o
Physical address: - &Zﬁ() ...... STREET.... .

...........................................

.................................................

Mailing address: EQX 262

..............................................

.....................................

E-mail address: SdemehQintalechnic, (0. 79
Telephone: Gl 882,835

Celiphone: R R s«

PROPERTY DETAILS OF APPLICANT
Erfifarm number RIS S _

Suburb: S TEL R MROSC
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LIST OF ATTACHEMENTS AND SUPPORTING DOCUMENTS

Please mark the appropriate box

Special Power of Attorney, where Applicant is not the owner j

Diagram of proposed area of the lease area

Letters of consent (affected neighbours)

Application fee (non-refundable)

| hereby certify that the information supplied in this application form is correct
and that | am property authorized to make this application.

A\
Applicant's signature: ...  FINQAALAE .. ; Date: J“dl\/}ﬂ‘l 2023

Full name: ..... FR EDERIIC .. STE-PHR'J us NAUDE
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5.27 | PROPOSED LEASE AGREEMENT: ERF 561 (cnr HUGUENOT AND BORDEAUX

STREETS, FRANSCHHOEK), FRANKS

Collaborator No:

IDP KPA Ref No: Good Governance

Meeting Date: 30 August 2023

1. SUBJECT: PROPOSED LEASE AGREEMENT: ERF 561 (cnr HUGUENOT AND
BORDEAUX STREETS, FRANSCHHOEK), FRANKS

2. PURPOSE
To consider an application from Franks, to enter into a Lease Agreement with
Stellenbosch Municipality, in terms whereof they would be able to use a portion of Council-
owned property for outdoor dining purposes.

3. DELEGATED AUTHORITY
In terms of the approved System of Delegations the Executive Mayor, in consultation with
the Executive Mayoral Committee, has the delegated Authority to consider applications
for Lease Agreements, up to a contract value not exceeding R5M and not exceeding a
period of 10 years.
The approval of lease agreements of three (3) years and less has been delegated to the
Municipal Manager.

4. EXECUTIVE SUMMARY

An application to use a portion of the street reserve for Outdoor Dining purposes has been
received from the owner of Franks trading of erf 561, Franschhoek. The application is in line
with the provisions /requirements of the Outdoor Dining Policy and is supported by the
Engineering Department. Under 6.2.1 are photos showing how are they intend on using the
area. The photos were taken by the contract management unit. The applicant does not
currently have any lease agreement or previous encroachment agreement with the
municipality.

They have not specified a requested time for the lease and the area they are interested in is
39 m2,

The applicant is of the intention to erect certain structures on the proposed leased area and
has submitted draft plans in support of the application. With the new structures there is still a
walkway left open for use of the public. The diagram indicates that 1.5m will be left
unobstructed on the sidewalk for pedestrian use.

The department can in principle support the application provided that all conditions set are
adhered to.
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5. RECOMMENDATIONS

(@)

(b)

(c)

that the land as indicated on Fig 1land 2, measuring approximately 39mz2 in extent,
be identified as land not needed to provide the minimum level of basis municipal
services during the period that the rights are awarded;

that the in principle approval be considered for an initial period of 3 years with the
option of a renewal subject to the following conditions:

1. That no permanent structure or deck be erected without the prior written consent
of council, as well as approved building plans from the building department.

2. Council is indemnified against all possible 3" party claims.

3. The municipality or other public service providers must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services within the
leased area. For planned maintenance and repairs, upgrades or new installations,
the applicant will be provided with a 5-day written notice to remove all furniture for
the municipality and any other public service provider to gain access. For
emergency work the applicant will be required to remove everything immediately
for the municipality or other public service providers to gain access.

4. In the event that the deck needs to be removed the cost of the removal and re-
installation will be for the applicant.

5. The municipality reserves the right to end the lease agreement when the need
arises, i.e. when the leased area is required for municipal or other public
services purposes or when the applicant refuses the municipality or other public
service providers access if required.

6. That the area to be used be properly demarcated.

that the Municipal Manager be authorised to determine the rental amount and
escalation.

6. DISCUSSION / CONTENT

6.1 Background

6.1.1 Application for lease

An application was received from Franks to enter into an agreement with Stellenbosch
Municipality in terms whereof they would be able to use a portion of Council-owned
property for outdoor dining purposes. A copy of the application is attached as
APPENDIX 1, with drawings of the proposed lay-out attached as APPENDIX 2. The
extent of the area is approximately 39m2,

6.2 DISCUSSION.

6.2.1. Locality and context

Erf 561, Franschhoek is located on the corner of Huguenot and Bordeaux Streets, as
shown on Fig 1.and Fig 2, below as well as photographs of how they intend on using the
area under Fig 3.
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Fig. 3 Suggested area for outdoor dining

6.2.2 Legal requirements

6.2.2.1Municipal Asset Transfer Regulations
In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering
an application for an approval of a right to use municipal property, the following needs

to be taken into account, inter alia-:

a) whether the capital asset may be required for the municipality’s own use during the
period for which the right is to be granted,;

b) the extent to which any compensation to be received for the right, together with the
estimated value of improvements or enhancements to the asset, will result in a
significant financial benefit to the municipality;

c)the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;

d)Any comments received from the local community, and

e) compliance with the legislative regime applicable to the proposed granting of the
right.
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6.2.2.2 Stellenbosch By-Law on Roads and Streets

In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, no person
may, without prior written permission of the Municipality, cause an encroachment
on a street, sidewalk or road reserve forming part thereof.

6.2.2.3 Property Management policy
Section 9 2.2 deals with deviations from the competitive process, and reads as follows:

The Municipal Council may dispense with the competitive processes established
in this policy and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an unsolicited
application, but only in the following circumstances, and only after having advertised
Council’s intention so to act. Should any objections be received as a consequence of
such a notice, such objections first be considered before a final decision is taken to
dispense with the competitive process established in this policy. However, should any
objections be received from potential, competitive bidders, then a public competitive
process must be followed. The advertisement referred to above should also be served
on adjoining landowners, where the Municipal Manager is of the opinion that such
transaction may have a detrimental effect on such adjoining land owner(s):

(h)where encroachment applications are received from adjoining owners, including
applications for outdoor dining permits, subject to approved tariff structure.

6.2.2.4 Outdoor Dining Policy
6.2.2.4.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.4.2 Suitable Locations

Outdoor cafes, restaurants and traders may apply for lease where local conditions
are favorable for their operation, including areas of Council e.g. road reserves,
sidewalks, Public Open Spaces. All applications in locations of a high pedestrian
usage, e.g. a retail center, will be required to take pedestrian needs into
consideration.

6.2.2.4.3 Assessment Criteria

The most important local conditions to be considered when an application for
encroachment of the road reserve area is received will be those issues pertaining to
pedestrian (including pedestrians who are using wheelchairs, baby prams or are
visually impaired) and vehicular circulation, convenience and safety of patrons and
the general public, existing streetscape elements and residential amenity.

The ground surface must be sufficiently level to support a proper layout and safe use.
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6.2.2.4.4 Layout

The style, layout and orientation of furniture should be chosen according to the extent
and shape of the available space of the encroachment area.

The size of an outdoor cafe or placement of any object on the sidewalk will depend
on the width of the sidewalk.

6.2.2.4.5 Defined Area

The applicant will be required to define the area with appropriate markers. (ie a single
galvanized steel nail inserted in between the pavers, or a paint spot no larger than
5cm in diameter placed at the corners of the defined area in a semi- permanent paint)
to the satisfaction of Council.

6.2.2.4.6 Lease Conditions

The applicant must comply with the conditions set out in the lease agreement and
this policy. The lease will be for a period of not more than 5 years with an option to
renew. These conditions would also generally require that the local environmental
factors be reviewed annually and adjustments to the lease agreement may be
required.

If the lease agreement that is entered into is seen as not providing long-term rights,
there is no need to advertise the proposed agreement for public input/comments or
objections. Should the municipality receive any complaints the lease agreement may
be terminated due to the objections.

6.3 Financial Implications
In terms of the current, approved tariff structure for outdoor dining lease agreements
a fee of R150 per m2 is charged on a monthly basis which means that the monthly
rental will be R 5 850.00 if the new lay out is approved (incl. of VAT) and an escalation
of 6% is recommended.

6.4 Legal Implications
The legal implications are discussed under 6.2.2 above. As the proposed term of the lease
agreement is three (3) years and when the value of the lease and property is taken into
account the asset transfer regulations are not applicable as it is not seen as long term
rights on council property that are being given.

6.5 Staff Implications

No additional staff implications.
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6.6

6.7

6.8

6.8.1

6.8.2

Previous / Relevant Council Resolutions
SPECIAL COUNCIL MEETING: 2002-06-22: ITEM 9.2.5 RESOLVEND (nem con)

(@) That council takes note of the intended communication to the public;
(b)  That Council takes note that all restaurants and business will be given notice to apply
/ re-apply for a lease to use council property for outdoor dining purposes; and

(c) That the approval of the leases of three (3) years and less be delegated to the
Municipal Manager for approval.

Risk Implications

The risks are addressed in the item.
Comments from Senior Management
Director: Infrastructure Services

The Municipality concludes an agreement with the applicant, detailing the conditions
of approval.

Leased area is zoned as road reserve and cannot be enclosed - to exclude the public,
the municipality or other services provider from accessing the area.

Ensure public risk and liability insurance is in place to cover 3" party claims.

Council is indemnified against all possible 3™ party claims.

The municipality or other public service provider must not be prohibited from
maintaining, repairing, upgrading and / or installing new public services with-in the
leased area.

The municipality reserves the right to end the lease agreement when the need arises,
i.e. when the leased space is required for municipal or other public services purposes.

Areas outside of the leased area must remain free from any obstruction to pedestrian
movements.

Director: Planning and Economic Development

The Stellenbosch Municipality Roads and Street Bylaw, 2021 as promulgated in the
Provincial Gazette no. 8436 dated 28 May 2021, defines “sidewalk” “means that portion
of a street between the outer boundary of the roadway and the boundary lines of
adjacent properties or buildings which is intended for the use of pedestrians, pedal
cyclists and any other category of vehicles as may be determined by the Municipality
in accordance with section 42(1);”

The definition clearly stipulates that the use of sidewalk is intended for pedestrians,
pedal cyclists and any other vehicle. The use of sidewalks as part of the commercial
activities of outdoor cafes and restaurants is a form of activity on the street that should
improve the quality of public places and urban life. This use must however not be at
the cost of overall safety of road users as intended in terms of the above bylaw.
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It should be noted that currently the Final Draft Outdoor Dining and Events Overlay Zone,
is undergoing a public participation process, of which the closing date for comments is 02
September 2023. In the absence of this overlay zone a suitable land use application must
be submitted to evaluate the intended land usage, as the current and proposed land use is
not in accordance with the applicable zoning.

6.8.3 Chief Financial Officer
Not requested

6.8.4 Director: Community Services
Not requested

6.8.5 Municipal Manager

Not requested yet.

ANNEXURES: 1. Application

2. Proposed Lay-out

FOR FURTHER DETAILS CONTACT:
NAME Annalene de Beer

PoSITION Director: Corporate Services
DIRECTORATE CORPORATE SERVICES

CONTACT 021-8088018
NUMBERS

E-MAIL ADDRESS | Annalene.debeer@stellenbosch.gov.za
REPORT DATE 2023-08-24
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STELLENBOSCH

_I_ STELLENBOSCH o PNIEL ¢« FRANSCHHOEK
o0i00

000
% MUNICIPALITY ¢« UMASIPALA ¢ MUNISIPALITEIT

APPLICATION FOR LEASE OF MUNICIPAL LAND
APPLICATION FORM

APPLICANT’S DETAILS
SUZANNE SCHEKMAN

NaME &
. 7 FIN WHALE WAY, KLEIN SLANGKOP
Physical address:

Postal code:..275 ...
- 7 FIN WHALE WAY, KLEIN SLANGKOP
Mailing address: e
Postal code:.7975...................
E-mail address: .SUZANNE @UNTITLED-DESIGNHUB.COM
Telephone:
Cell phone: 0829285100 @

PROPERTY DETAILS OF APPLICANT

Erf/farm number :

Suburb: FRANSCHHOEK
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Town: TS )

PROPERTY DETAILS OF LEASE AREA APPLYING FOR

Erf/farm number : 564 .......................................
Suburb: . FRANSCHHOEK ............................
Town: LN OSCH
: 39 )
Area applying for L m

* To be supplemented with a sketch-plan with dimension in m?

TYPE OF APPLICATION:

Please mark the appropriate block

For commercial purposes, other than for parking X

For commercial parking purposes

For residential parking purposes

For non-commercial purposes

For projecting structures onto street reserves

For projecting structures onto other council-owned land X

Other: please provide description:

Brief description of application: ~.We would like to build a new pergola, planter and
seating structure to the front of our restaurant space up to the line of an existing planter on site.
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to the property ensuring the walkway and pavement is clear to human traffic. The planter

LIST OF ATTACHEMENTS AND SUPPORTING DOCUMENTS

Please mark the appropriate box

Special Power of Attorney, where Applicant is not the owner X

Diagram of proposed area of the lease area X

Letters of consent (affected neighbours)

Application fee (non-refundable)

| hereby certify that the information supplied in this application form is correct
and that | am property authorized to make this application.

Applicant’s signature: .. 7. . . /2 Date; 20230622

Full name: . SVZANNE SCHERMAN
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5.28 | STATUS REPORT ON OUTDOOR DINING AT SPECIAL MAYCO MEETING AUGUST

2023

Collaborator No:

IDP KPA Ref No: Good Governance

Meeting Date: 30 August 2023

1. SUBJECT: STATUS REPORT ON OUTDOOR DINING AT SPECIAL MAYCO MEETING
AUGUST 2023

2. PURPOSE
to provide feedback to the Executive Mayor on the status of the Outdoor Dining
Applications.

3. DELEGATED AUTHORITY
The Executive Mayor in consultation with the Mayoral committee.

4. EXECUTIVE SUMMARY
During the Council Meeting of June 2022, it was resolved that communication was to be
handed to all restaurants and businesses indicating that they need to apply for lease
agreements in order to comply with the Outdoor Dining Policy of the municipality.
Subsequent to the communication being delivered the municipality received applications from
a number of restaurants and businesses and items have been prepared for consideration by
the Executive Mayor in consultation with the Mayoral Committee.

5. RECOMMENDATIONS
@ that the Mayoral Committee takes note of the report; and
(b) that the way forward be considered of those restaurants who received notices, but

are not complying by applying to lease the land they are using for outdoor dining
or not complying with the requirements/conditions set for them

6. DISCUSSION/ CONTENT

6.1 Background
In 2022 Council approved formal communication to be delivered to all restaurants and
businesses making use of road reserved for Outdoor Dining purposes. This included
businesses making use of the sidewalk.

6.2 DISCUSSION

During February 2023 the property management unit, together with law enforcement, hand
delivered 65 letters to restaurants and businesses in the Stellenbosch CBD requesting them
to apply for the lease of municipal land in order to be compliant with the Outdoor Dining Policy.
To date, the municipality has received 32 applications in line with the Outdoor Dining Policy.
The contract management unit took photos of all the restaurants that applied and are using the
spaces for outdoor dining to enable the administration to put items together for the meeting
that was requested and scheduled for 30 August 2023. It also meant drawing information from
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GIS herself as the GIS unit indicated that they do not provide this information to other
directorates. A total of 28 items are serving at this meeting. The photos were required as most
of the restaurants did not comply with the requirements set for them to supply the necessary
information. There are also restaurants that have not responded and provided their applications
yet they continue to use the areas for outdoor dining and is not in compliance with our bylaws.
The Outdoor Dining Policy is currently under review to include all the changes and the council
resolutions of June 2022 and will be submitted for consideration shortly.

A list of the restaurants and businesses that received notification letters, as well as a summary
of applications received, and items is attached hereto marked as APPENDIX 1.

6.2.2 Legal requirements
6.2.2.1 Stellenbosch By-Law on Roads and Streets

In terms of section 4 of the Stellenbosch By-Law on Roads and Streets, ho person may,
without prior written permission of the Municipality, cause an encroachment on a
street, sidewalk or road reserve forming part thereof.

6.2.2.2 Property Management policy
Section 9 2.2 deals with deviations from the competitive process, and reads as follows:

The Municipal Council may dispense with the competitive processes established in
this policy, and may enter into a Private Treaty Agreement through any convenient
process, which may include direct negotiations, including in response to an unsolicited
application, but only in the following circumstances, and only after having advertised
Council’'s intention so to act. Should any objections be received as a consequence of
such a notice, such objections first be considered before a final decision is taken to
dispense with the competitive process established in this policy. However, should any
objections, be received from potential, competitive bidders, then a public competitive
process must be followed. The advertisement referred to above should also be served
on adjoining land owners, where the Municipal Manager is of the opinion that such
transaction may have a detrimental effect on such adjoining land owner(s):

(h)where encroachment applications are received from adjoining owners, including
applications for outdoor dining permits, subject to approved tariff structure;

6.2.2.3 Outdoor Dining Policy
6.2.2.3.1 Policy Objective

To regulate the use of sidewalks or road reserves for the purpose of outdoor dining
and trading, and the temporary use of Public Places for commercial ventures and
displays.

6.2.2.3.2 Suitable Locations

Outdoor cafes, restaurants and traders may apply for lease where local conditions
are favorable for their operation, including areas of Council e.g. road reserves,
sidewalks, Public Open Spaces. All applications in locations of a high pedestrian
usage, e.g. a retail center, will be required to take pedestrian needs into
consideration.
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6.2.2.3.3 Assessment Criteria

The most important local conditions to be considered when an application for
encroachment of the road reserve area is received will be those issues pertaining to
pedestrian (including pedestrians who are using wheelchairs, baby prams or are
visually impaired) and vehicular circulation, convenience and safety of patrons and
the general public, existing streetscape elements and residential amenity.

The ground surface must be sufficiently level to support a proper layout and safe use.

6.2.2.3.4 Layout

The style, layout and orientation of furniture should be chosen according to the extent
and shape of the available space of the encroachment area.

The size of an outdoor cafe or placement of any object on the sidewalk will depend
on the width of the sidewalk.

6.2.2.3.5 Defined Area

The applicant will be required to define the area with appropriate markers. (ie a single
galvanized steel nail inserted in between the pavers, or a paint spot no larger than
5cm in diameter placed at the corners of the defined area in a semi- permanent paint)
to the satisfaction of Council.

6.2.2.3.6 Lease Conditions

6.3

6.4

The applicant must comply with the conditions set out in the lease agreement and
this policy. The lease will be for a period of not more than 5 years with an option to
renew. These conditions would also generally require that the local environmental
factors be reviewed annually and adjustments to the lease agreement may be
required.

If the lease agreement that is entered into is seen as not providing long term rights,
there is no need to advertise the proposed agreement for public input/comments or
objections. Should the municipality receive any complaints the lease agreement may
be terminated due to the objections.

Financial Implications

In terms of the current, approved tariff structure for outdoor dining lease agreements
a rental rate based on the tariff in the tariff book of R150 per m2 is charged on a
monthly basis. The financial implications will therefore be determined by the size and
area that each applicant has applied for. These rates are amended annually with the
budget process.

Legal Implications

The legal implications are discussed under 6.2.2 above. It was decided to give an initial
lease of three (3) years to restaurants that complies for several reasons — the turnover of
restaurants is high and often a restaurant closes down and a new one opens and the
intention is that the lease agreements are then not transferred, but a new agreement be
entered into with the new restaurateur. It will also provide a platform to see if they
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6.5

6.6

6.7

6.8

restauranteur complies with the provisions of their lease agreement and pays rental as
required.

As the proposed term of the lease agreement is three (3) years and when the value of the
lease and property is taken into account the asset transfer regulations is not applicable as
it is not seen as long term rights on council property that are being given.

Staff Implications

The unit currently comprises of one person who deals with all lease agreements of council
property excluding LED and housing rental stock. This unit also assists Supply Chain
Management and the MM’s office with disputes around tenders and handles all other lease
agreements of Council land excluding properties used for LED projects and rental stock.

Two additional employees are intended to be appointed to assist with the administration
and the investigations for compliance.

Previous / Relevant Council Resolutions
SPECIAL COUNCIL MEETING: 2002-06-22: ITEM 9.2.5 RESOLVEND (nem con)
(@) That council takes note of the intended communication to the public;

(b) That Council takes note that all restaurants and business will be given notice to
apply / re-apply for a lease to use council property for outdoor dining purposes; and

(© That the approval of the leases of three (3) years and less be delegated to the
Municipal Manager for approval.

Risk Implications

An enormous amount of administration goes into the contract management of the outdoor
dining spaces.

The non-compliance of restaurants with provisions linked to their contracts or just not applying
for the use of the outdoor spaces and actions against those restaurants poses a huge
challenge.

Comments from Senior Management

Not requested.
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AGENDA SPECIAL MAYORAL COMMITTEE MEETING 2023-08-30

ANNEXURES: 1. Summary of outdoor dining notifications and applications

FOR FURTHER DETAILS CONTACT:
NAME Annalene de Beer

POSITION Director: Corporate Services
DIRECTORATE CORPORATE SERVICES

CONTACT 021-8088018
NUMBERS

E-mAIL ADDRESS | Annalene.debeer@stellenbosch.gov.za
REPORT DATE 2023-08-24

AGENDA.SPECIAL MAYORAL COMMITTEE.2023-08-30/BM
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ANNEXURE 1
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APPLICATION

RESTAURANT NOTIFICATION | RECEIVED COMMENTS:
DECAMERON Item to serve at special Mayco on
RESTAURANT 23/02/2023 YES 30/08/2023
VADAS 23/02/2023 NO No response
MOJI 23/02/2023 NO No response
TASTE 23/02/2023 NO No response
STUD 23/02/2023 NO No response
FIDDERS 23/02/2023 NO No response

Item to serve at special Mayco on
MANOUSHE 23/02/2023 YES 30/08/2023

Item to serve at special Mayco on
MORO 23/02/2023 YES 30/08/2023
STELLENBOSCH
WINE BAR 23/02/2023 NO No response
LA COCO 23/02/2023 NO No response
LYNNE 23/02/2023 NO Moved - no longer making use of sidewalk
COFFEE AT
JUSTICE 23/02/2023 NO No response
LEGADO
ANDRING 23/02/2023 NO No response
JARDINE 23/02/2023 YES Closed
JUVENATE 23/02/2023 NO No response
LEGADO 23/02/2023 NO No response
COGNITO 23/02/2023 YES Item served at Mayco in August 2023
MOOD COFFEE
BAR 23/02/2023 NO No response
STELLENBOSCH
KITCHEN 23/02/2023 NO No response

Item to serve at special Mayco on
SUSHI BOX 23/02/2023 YES 30/08/2023

To determine erf line before submitting to
RYKAARTS 23/02/2023 YES Mayco
TUTTI 23/02/2023 NO No response
CREME DE
LEVAIN 23/02/2023 NO No response
BRAMPTON Item to serve at special Mayco on
WINE STUDIO 23/02/2023 YES 30/08/2023
HYGGE HYGGE 23/02/2023 NO No response
SWIRL'N 23/02/2023 NO No response
CRAFT WHEAT
AND HOPS 23/02/2023 NO No response
CREME DE
LEVAIN 23/02/2023 NO No response
JAVA BISTRO 23/02/2023 NO No response

Item to serve at special Mayco on
BASIC BISTRO 23/02/2023 YES 30/08/2023
KOOPMANHUIIS | 23/02/2023 NO No response
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LIRA & FYNN 23/02/2023 NO No longer using sidewalk
THE CHURCH
STREET AFRICA
ART GALLERY 23/02/2023 NO No response
SKEP 23/02/2023 NO No response
ADDRES WHAT
TO WEAR 23/02/2023 NO No response
MILIEU 23/02/2023 NO No response
DE STOMME
JONGE 23/02/2023 NO Closed
THE WINE
GLASS Item to serve at special Mayco on
STELLENBOSCH | 23/02/2023 YES 30/08/2023
BOOTLEGGER
COFFEE
COMPANY 23/02/2023 YES Ownership changed - to file new application
Item to serve at special Mayco on
VIDA E CAFE 23/02/2023 YES 30/08/2023
DE Item to serve at special Mayco on
WARENMARKET | 23/02/2023 YES 30/08/2023
KAPSTADT Item to serve at special Mayco on
BRAUHAUS YES 30/08/2023
ZUSIPHE Item to serve at special Mayco in September
RESTAURANT YES 2023
Old application, to obtain new application
SHIFT EXPRESSO YES form
LE GRAND Item to serve at special Mayco on
DOMAINE YES 30/08/2023
JULIAN'S CAFE Item to serve at special Mayco on
BAR 14/03/2023 YES 30/08/2023
Iltem to serve at special Mayco on
CIOVITA 14/03/2023 YES 30/08/2023
STARBUCKS 14/03/2023 NO No response
To determine erf line before submitting to
HUDSONS 14/03/2023 YES Mayco
THE WAFFLE Item to serve at special Mayco on
MILL 14/03/2023 YES 30/08/2023
ART WICKER
MALAWI 14/03/2023 NO No longer using sidewalk
MUGG & BEAN | 14/03/2023 NO No response
SUSHI GURU 14/03/2023 NO No response
EMMA'S
FRESHLY BAKED | 14/03/2023 NO No response
ADAM & EVE Iltem to serve at special Mayco on
COLAB 14/03/2023 YES 30/08/2023
Iltem to serve at special Mayco on
CASA CERVEZA 14/03/2023 YES 30/08/2023
BOOBABEAUTE
A 14/03/2023 NO No response
DE VLEISPALEIS | 14/03/2023 NO No response
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LE SIEMMA
CAFE BISTROT 14/03/2023 YES Application withdrawn, unhappy about fees
DE AKKER 14/03/2023 NO No response

Item to serve at special Mayco on
BLIX 14/03/2023 YES 30/08/2023
MILL COFFEE Iltem to serve at special Mayco on
HOUSE 14/03/2023 YES 30/08/2023

Item to serve at special Mayco on
JACKS BAGELS 14/03/2023 YES 30/08/2023
THE MEETING Item to serve at special Mayco on
PLACE 14/03/2023 YES 30/08/2023
ROCOMAMAS 14/03/2023 NO Large outstanding debt, no response
SEATTLE COFFEE
co 14/03/2023 NO No response
GARY ROM
MAN 14/03/2023 NO No response
SIMPLY GREEK 14/03/2023 NO No response
COL CACHIO
FRANSCHHOEK YES Item to serve at Mayco September 2023
TAISHAN
RESTAURANT YES Application withdrawn, unhappy about fees
ROME IN A BITE YES Iltem to serve at Mayco September 2023
CAFE SOFIA YES Iltem to serve at Mayco September 2023
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