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Application Number: LU/9898

Our File Reference Number: Farm no 1646, Paarl Division
Enquiries: Lenacia Kamineth / Robert Fooy

Contact No: 021 - 808 8697

E-mail address: Landuse.Appedals@stellenbosch.gov.za / Robert.Fooy@stellenbosch.gov.za

PER £-MAIL: QD

Dear Mr Melck

APPEAL LODGED IN TERMS OF SECTION 79(2) OF THE STELLENBOSCH MUNICIPAL LAND USE
PLANNING BY-LAW (2015): APPLICATION FOR THE AMENDMENT OF THE TWO RIVERS PROPERTY
ASSOCIATION CONSTITUTION: FARM 1646, PAARL DIVISION

1. This Municipality's decision letter dated 07 July 2020, refers. The appeal process has

now been concluded.

2. The Appeal Authority resolved on 20 September 2022 that the appeal submitted
against the approval of the subject application by the Authorised Decision Maker on
07 July 2020, BE DISMISSED and that the subject decision BE CONFIRMED in terms of
Section 81(7)(b) of the Stellenbosch Municipal Land Use Planning By-law, 2015.

3. The application is approved as follows:
3.1. Approval be granted in order to amend the Two Rivers Property Owners Association
on Farm 1646, Paart Division in terms of Section 29 of the Stellenbosch Municipality
Land Use Planning By-Law, 2015 attached as Appendix 1{Amended Constitution
2019).

4.  Thatsuch approval be subject to the following conditions in terms of Section 66 of the
said Bylaw:
4.1. That the approval applies only to the amendment of the constitution, as indicated

on Appendix 1 and shall not be construed as authority to depart from any other



legal prescriptions or requirements nor further amendments to the attached
constitution prior to Council’'s approval.

4.2. Any future changes made to the constitution must be approved by Council.

5. The above decision was made for the following reason(s) in terms of Section 81(7)(c)
of the said By-law:
5.1. The proposal has no impact on existing development parameters and will therefore
not have any impact on the aesthetic quality of surrounding properties.
5.2. The Municipality does not have the authority to decide on internal matters on the
POA, including financial contributions and the way it is structured.
5.3. The Community Schemes Ombud Services (CSOS) Adjudication Order (ref.nr
CSOS480/WC/19) (Appendix 2) is noted, however, the opinion is held that the
Municipdlity does not have the authority to enforce such judgement and that it can

only be enforced by a court of law.

6.  Accordingly, the decision detailed in this letfter may be implemented, subject to

compliance with the conditions of approval.

Yours faithfully

/]
)

FOR DIRECTOR PLANNING AND ECONOMIC DEVELOPMENT
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Copy to:
Mr Schrire

L
oD
D

E-mail: QD
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CONSTITUTION
THE TWO RIVERS PROPERTY OWNERS ASSOCIATION

PREAMBLE:

A. This constitution of the TWO RIVERS PROPERTY OWNERS ASSOCIATION was
adopied by a Special Resolution passed by its Members on the date recorded herein.
This constitution will replace all previous Constitutions and will become binding on
Members on lts approval by the Stellenbosch Municipality as required in terms of the
conditions of rezoning and subdivision issued by the Winelands District Council on 19
November 2000_in, terms of the Land Use Planning Ordinance 15/1985 (Westem
Cape) when appm\nng. amongsl other, lhe subd[wsnon and separate registration of
each of the properties descnbed in- paragraph B below.

l . R L

B. This Constltuuon is In respect of the followmg propérhes being thirteen Portions of the
consolidated Farm No. 1648, Division of Paarl name!y Portion 1, Portion 2, Portions 4
to 13 both inclusive and Portion.20 (wh:ch compnses a consolidation of the previously
registered Portions 3 and 19), as well as any further subdivisions of any of the
aforementioned Portions which may be approved by the Association and the
competent authorities in future.

C. Two Rivers Farm comprises a group of independent farms set in a rural farming
environment within the magisterial jurisdiction of Stellenbosch Municipality. All of the
Members of the Association, who all hold compulsory membership of the Assoclation
by reason of the ownership of the Portions constituting Two Rivers Farm, share assets
which include:

o 2 (two) main entrances and gates linked by a single road traversing two bridges
over two rivers (defined below as “the Main Servitude Road");

. 2 (two) pump stations on the Bergriver for the supply of irrigation water;
° a single bulk potable water supply;
o fire hydrants and other equipment.

D. Each Member shall be entitied to live and conduct his/her/its farming operations in an
agricultural/rural environment within the laws of the Republic of South Africa,
governing municipal laws and by-laws and the rules and regulations of the
Association.



2.

2.1

2.2

23

24

25

All Members shall abide by the terms and conditions of this Constitution, the
Architectural and Landscaping Design Manual and Code of Conduct, as hereinafter
defined. All Members shall procure that their families, employees, contractors and
guests maintain, uphold and comply with the aforesaid, thereby promoting that all
Members shall enjoy full benefit, use and enjoyment of their Portions and, generally,
enjoy a peaceful and harmonlous lifestyle within Two Rivers Farm.

NAME
The name of the Association is:

THE TWO RIVERS PROPERTY.OWNERS. ASSOCIATION

DEFINITIONS. -
In this Constitiition, unless the context indicates thé-contrary
i k

"Architectural and Landscaping Design "'M_anual" means the approved
architectural and landscaping design manual dated June 2009 and any further
changes and amendments aﬁophd In respect thereof from time to time and any
reference to the “Architectural, Landscaping Design Manual® shall accordingly be
a reference to the most recently adopted version of such manual, which changes
shall be of effect upon adoption thereof by the Association;

“Association” means the Two Rivers Property Owners Association established
for Two Rivers Farm at the insistence of the Winelands District Councit in terms
of Section 29{1) of the Land Use Planning Ordinance No. 15/1985 (Westemn
Cape) in approving of the subdivision of the Portions from the consolidated Farm
Number 1646, Division Paarl, in terms of Section 25(1), read with Section 42(1)
of the said Ordinance;

“‘Cade of Conduct” means any code of conduct proposed by Excom and
adopted by the Members from time to time by way of an Ordinary Resolution,
which shall record conduct rules to apply to all Members;

‘Constitution™ means the constitution of the Association as set out in this
document:

“delinquent® means, in relation to any Member, a member who breaches any of
the provisions of this Constitution and remains In such breach, notwithstanding
having been given reasonable wriiten notice, which shall be not fewer than 7



26

2.7

28

29

2.10

2.11

212

2.13

2.14

{seven) days, to remedy such breach;

"Excom” means the Executive Committee constituted in terms of Clause 7
hereof;

“Excom Members" means the persons forming part of the Excom from time to
time;

“levies” means the annual general levies andfor special levies andfor
commercial levies provided for in Clauses 23 and 27 and “levy” shall be the
singular thereof having a similar meaning;

"Main SGMtude Road" means the Main Servitude Road traversing from the R45
’Eastem gate over the Wemmetshoek nver within Two Rivers Farm through to
‘and over the’ Bergriver and to the.R45 We\stem gate, it being recorded that the
‘Westem .gate and part of the road Ieadjng to that gate is situated on and
'traverses land which is not part of Two Rivers Farm;

"Member" means the registsred owner of a Portion (where twa or more persons
are the registered owners of a Portion they shall jointly be deemed to be one
Member but shall be jointly and severally liable for the due fulfiment of all
obligations arising from such Membership). Should the registered owner bs in
the name of a company, trust or close corporation then the designated
representative of such entity shall be jointly and sevsrally liable for the due
fulfilment of all obligations arising from such Membership;

"Municipality” means the Stellenbosch Municipality and its successors;

“Ombud” means the ombud established in terms of the Community Schemes
Ombud Service Act 8 of 2011 ("*CSOS");

“Ordinary Resolution” means a resolution adopted at a quorate annual or
special general meeting, with the support of more than 50% (fifty percent) of the
total votes, held by the Members present or represented by proxy at such
meeting;

"Portlon” means any one of Portions numbered 1, 2, 4 to 13 inclusive and 20 of
the Consolidated Farm 1646, Division of Paarl, which collectivaely comprise Two
Rivers Farm;



2.15 “Portions” means certain or all of the properties comprising a Portion;

2.16 “Special Resolution” means a resolution adopted at a quorate annual or special
general meeting of the Association, with the support of at least 75% (seventy five
percent) of the total votes heid by the Members present or represented by proxy
at such a meeting;

217 “Two Rivers Farm' means, collectively, Portions 1, 2, 4 to 13 and 20 of
Consolidated Farm 1646 Division of Paari;

2.18 “Unanimous Resolution’ means a resolution adopted unanimously by all
Members at an annual or spetial general meeting of Members, at which meeting
not fewer than :80% (eighty percént) of all of the Members are present in person
o represented by proxy; .

218 Words Importing the singular number shall include the plural and the converse
shall also apply; thé masculine gerider shall include the feminine and neuter
genders and the neuter gender shall include the masculine and feminine
genders.

3. HEADNOTES

The headnotes to the clauses in this Constitution are Inserted for reference purposes
only and shall not affect the intarpretation of any of the provisions to which they relate.

4. THE STATUS OF THE ASSOCIATION

The Association is an association:

4.1 with separate legal personality, capable of suing and being sued in its own name,
and
4.2 none of whose Members in their personal capacitles shall have any right, title or

interest to or in the property, funds or assets of the Association, which shall vest
in the Association and be controlled by Excom in terms of, and subject to the
provisions of this Constitution, and

4.3 not for profit, but for the benefit of the Members.

5. OBJECTS AND POWERS OF THE ASSOCIATION

The objects and powers of the Association aré to manage the common assets of the



5.1

5.2

5.3

5.4

5.5

5.6

5.7

5.8

Assoclation and to promote the common interests of the Members, which shall
include:

to controf the design and specifications as set out in the Architectural and
Landscaping Design Manual in respect of the buildings erected and to be erected
on the Portions with a view to promoting a high standard of development with
acceptable aesthetic, environmental and architectural styles and design criteria
in order to achieve a harmonious development for the benefit of the Members:

to ensure compliance by Members of the conditions of the architectural style and
character, design criteria, specifications and tand usage control In accordance
with the Architectural and Landscaping Design Manual, with particular reference
to conditions dealing with aesthetic and building restrictions and requirements,
and where necessary to ensure that the relevant authority enforces such
conditions of establishment;

to amend, by an Ordinary Be_solution. the Architectural and L'andscaplng Design
Manual from time to time as it may become necessaty:

to control, manage, improve, preserve, repair and maintain the Main Servitude
Road, including bridges, traversing Two Rivers Farm;

to administer and manage general securily arrangements on Two Rivers Farm
with particular reference to vehicular and pedestrian access confro! of the public
at the two access control points on the Main Servitude Road traversing Two
Rivers Farm, including the nature and type of security to be provided at those
access points from time to time;

to maintain the reticulation system for the potable water applicable to all Portions
so as to ensure each Member receives sufficient water as contemplated in
Schedule 1 to the National Water Act 36 of 1998 and to act as a water services
intermediary or water services provider in so far as the Water Services Act No.,
108/1997 may be applicable to the Excom fulfilling its obligations in terms of this
Constitution;

fo promote and enforce environmental standards for community living on Two
Rivers Farm in order to enhance and preserve the nature of Two Rivers Farm in
such a way that Members may derive the maximum coliective benefit therefrom;

to ensure that all Members maintain their Portions in a clean and tidy condition



free from any allen vegetation and litter and adhere to the specifications imposed
by any govemment department or consultant appointed by the Association from
time to time;

5.9 to promote all facets of nature conservation, to encourage the reintroduction of
indigenous fiora and fauna on Two Rivers Farm;

5.10 to appoint any professional or committes of professionals to furnish advice with
regard to the camrying out of the Association's objects;

5.11 to employ any agent to carry out the Association’s objects;

5.12 to adopt a Code of Conduct necessary to ensure the orderly compliance by
Members of any of the objecls of the Associaﬁon and to amend and to repeal
any Code of Conduct so adopted which COde of COnduct 80 made

5.12.1 shall be binding upon all Members by virwe ?f their Membership of the

Assoclation:

5.12.2 shall not be in conflict with any act or regulation; and

5123 shall be reasonable and shall apply equally to all Members;

5.13 to impose on and enforce payment by any delinquent Member of any reasonable
penalty for falling to comply with this Constitution or any Cade of Conduct, the
Architectural and Landscaping Design Manual or any amendments thereof
adopted by the Assaciation from time to time;

5.14 to insure, insofar as it may be possible to do 8o, all of the assets from time to
time owned or managed by the Association.

6. MEMBERS

6.1 Membership of the Association shall be compuisory and automatic upon the

registration of any Portion in the name of the Member. Members shall be obliged
to comply with the provisions of this Constitution, the Architectural and
Landscaping Design Manual and any Code of Conduct as may be adopted by
the Association from time to time. The compulsory Membership of any owner of
a Portion shall be registered as a condition of title in the title deed of each
Partion.



6.2

6.3

6.4

6.5

6.6

6.7

6.8

6.2

No Member shall be entitled to cease to be a Member of the Association while
remaining the registered owner of a Portion nor shall any Member be entitled to
resign from Membership of the Assoclation.

When a Member ceases to be a registered owner of a Portion, the Member shall
ipso facto cease to be a Member of the Assoclation.

Membership shall be transferred by the passing of transfer of any Portion from
the previous Member to the new Member. A Member's successor-in-title to a
Portion shall be liable, as from the date upon which Membership is obtained
pursuant to the transfer of that Portion, to pay the levies sttributable to that
Portion.

A Member shall not be entitled to sellor t[ans'fe} any Portion unless i Is a
condition of the deed of sale that the new owner. becomes a Member of the
Association.

Any Portion sold may not Pe transferred without the written consent of the
Association, which consent ghall not be unreasonably withheld, which restriction
on transfer of ownership shall be contained in the Title Deed to each Portion.

No Member shall be entitled or pemitted to transfer the Member's Portion until
Excom has certified in writing that the Member has at the date of transfer pald all
amounts owing by the Member to the Assoclation and is not in breach, insofar as
the Memibers’ Portion(s) is or are concerned, of any of the provisions of this
Constitution.

In the event of a change of beneficial ownership of a company, close corporation
or trust by the fransfer of the shares, Member’'s interest or beneficlal interest,
then the written consent of the Association shall bs required prior to the transfer
of the aforesaid rights, which consent shall not be unreasonably withheld.

A Member shall ensure that famlly members, tenants, invitees/quests and
employess of the Member adhere to the provisions of this Constitution and any
rules or regulations made in tarms hereof, falling which the Member shall be held
responsible for such breach and shall be answerable to the Assoclation.

EXECUTIVE COMMITTEE

Excom will be constituted at each annual generai meeting of the Assoclation.



7.2

73

7.4

75

8.1

8.2

8.3

8.4

10

Excom shall consist of a minimum of three (3) and a maximum of § (five) persons
who shall be Members or the spouses or life partners of Members. in the event
of any Member being a trust, company or close corporation, any one of the
trustees, directors and/or members of such entity may be elected to Excom.

Nominations of persons to serva on Excom shall be made in writing by a Member
or Members and shall be submitted at the commencement of each annual
general meeting of the Association. Nominations so to be submitted shall be co-
slgned by the nominee in confirmation of histher acceptance of his/her
nomination. Excom Members shall be voted in by Ordinary Resolution, the
voting upon which shall be taken by poll, in a sequence of votes on each
nominated person until all Excom Members are elected. The order in which
voting shall take place on nominatad persons shall be dtermined by a lot, to be
drawn by the‘chairrﬁan of Excom serving for the year terminating at the specific
annual general meeting.

Any serving Excom’Member shall be eligible for re-election at each annual
general mesting. ‘

Each Excom Member shall hold office until such time as he or she vacates office
as contemplated in Clause 8.

Excom shall have the right to co-opt a Membear or a Member's representative
onto Excom as an extra Excom Member for a periad of time or for a speclfic task,
should such a Member or Member's representative have a specific skill or area
of expertise or experience in a particular matter. Co-opted Excom Members
shall not have any voting rights in respect of any matters serving before and to
be decided upon by Excom.

VACATION OF OFFICE

An Excom Member shall cease to hold office as such If:

by notice in writing to Excom, he or she resigns;
he or she Is or becomes of unsound mind;

he or she surrenders his or her estate as insolvent or his or her estate is
sequestrated;

he or she is convicted of an offence which involves dishonesty;
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8.5 he or she absents himself or herself from three consecutive meetings of Excom
without special leave of absence from Excom;

8.6 he or she is removed from his or her office by an Ordinary Resolution taken at a
general meeting of the Association;

8.7 he or she or the legal entity he or she represents ceases to be a registered
owner of a Portion;

8.8 he or she, as Member, becomes delinquent or the Member for whom he or she
acts as representative as contemplated in clause 2.10 hereof, becomes
delinquent;

I

89 he or she dies.

® ROLES OF EXCOM I/EMBERS

9.1 Within 7 (seven) days after the ennual general meeting at which Excom
Members are elected, the Excom Members shall meet and at such meeting shall
define objectives and allocate responsibliities for the ensuing yeer.

8.2 Subject to clause 8, all Excom Mambers shall remain in office for a pericd of cne
year or unti the elaction of a new Excom, whichever period may be the longer.

10 EXCOM MEETINGS AND PROCEDURES THEREAT

10.1 Excom shall meet at such time and place as shall be decided by Excom from
time to time but in any event not less than quarterly. Meetings may take placs in
person or virtually, by conference facliities.

10.2 Two Excom Members may at any time convene a meeting of Excom by giving to
the other Excom Members no less than 10 days written notice of the proposed
meeting, which notice shall specify the reason for calling such a meeting;
provided that, in cases of emergency, such shorter notice as is reasonable in the
clroumstances may be given.

10.3 Threa or one half of the serving Excom Members, whichever number shall be the
greater, shall form a quorum at any meeting of Excom. Should the Chairman not
be part of the quorum, the Excom Membars present at the relevant meeting shall
appoint a temporary chalrman to act as Chairman for the specific mesting.

104 All matters serving at any meeting of Excom shall be determined by a majority of



105

10.6

10.7

10.8

12

those present and voting. Each Excom Member shall have one vote irrespective
of the number of Portions within Two Rivers Farm which may be owned by an
Excom Member. In the event of an equality of votes between Excom Members
on any matter serving at an Excom meeting, the matter concemed shall no
longer serve before Excom and shall be referred to the Members for
consideration and determination in a general meeting.

Excom, as far as reasonably practical, shall notify Members In advance of each
Excom meeting to be held and, with such notification, provide the Members with
& copy of the agenda for the meeting. Any Members wishing to provide input on
the agenda items may do so by way of e-mail or other communications
addressed to the Chalrman of Excom. '

Excom shall keep minutes of all its ‘r_nee,ﬁngs,: although not necessarily verbatim,
which minutes shall be reduced to writing without undue delay after each
meeting and shall thén be certified as correct by all Excom Members who were in
attendancé at each meeling. All mintites of Excom shall be available for
inspection by any Member of the Association on request. Excom shall maintain

a complete record of all'mlnutes in a manner and In a format which will ensure -
that afl such minutes remain open for consideration and, if requested, copying by
all Members. This may include the storage of minutes on a member accessible
electronic data base such as “DropBox’. Minutes of each Excom mesting shall
be circulated by Excom to all Members within 14 (fourteen) days after the

confirmation of such minutes by all Excom Members.

All competent resoluticns recorded in the minutes of any Excom meeting shall be
valld and of full force and effect as therein recorded, with effect from the date of
the passing of such resolutions, and until varied or rescinded, but no resolution
or purported resolution of Excom shall be of any force or effect, or shall be
binding unless such resolution is competent within the powers of Excom,

Any written resolution signed by all Excom Members shall be valid in all respects
as if it had been duly passed at a meeting of Excom, duly convened. For
purposes of this clause 10.8, any confirmatory e-mail transmitted by any Excom
Member shall qualify as a signature of the Excom Member concerned of the
specific rasolution.
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POWERS

Save for such matters which are in terms of this Constitution specifically reserved for
consideration and determination by the Members, the management and administration
of the Association shall vest in Excom which may exercise all such powers of the
Assoclation and do, on behalf of the Assoclation, all such acts as may be exercised and
done by the Association itself. Without in any way limiting the generality of the
foregoing, such powers shall include but not be limited to the following:

1.1

1.2

11.3

114

11.5

11.6

1.7

11.8

11.8

11.10

the performance of such acts as are necessary to accomplish the objects
expressed or implied herein;

the investment and re-investment of monies of the Association not immediately
required, in such manner as may from time to t;im_q-be determined;

the opera’ﬂon of a banking account with all powers réquired by such operations;

the making-of, entenng into and carying out of contracts or agreements for any
of the purpeses of the Assoclation; "

the employment and payment of agents, servants and any ather parties;

the proposal, for adoption by the Members by Ordinary Resolution, of any Code
of Conduct, including any amendments or repeal thereof, which Code of
Conduct, upon the adoption thereof by the Members, shall be binding upon
Members as if such Code of Conduct forms part of this Constitution;

the right to sue and to defend actions in the name of the Assoclation and to
appoint lsgal representatives for this purpose;

the proposal of annual general and/or special levies and/or commercial levies to
becoms payable by Members as provided in Clause 23 hereof;

the preservation of the architectural theme of Two Rivers Farm and the
adjudication upon any proposed extension, addition and/or alterations to any
improvements or erections situate on any Portion in accordance with the
Architectural and Landscaping Design Manual;

the management of general complalnts and building objections as may be ralsed,
from time to time, by Members;
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the imposition of commerclal levies as provided for in clause 23.15 hereof;

11.12 the imposition of scrutiny fees as provided for in clause 27 hereof; and

11.13 the imposition, within its discretion, of reasonable penalties on delinquent

12

13

14

16
15.1

16.2

15.3

Members as provided for in clause 5.13 above, including the terms of payment of
any such penalties.

VALIDITY OF ACTS OF EXCOM MEMBERS

Any act performed by Excom Members. shall, notwithstanding that it Is after the
performance of the act discavared that there was some defect in the appointment or
continuance in office-of any-Excom Member, be as valid as if sych Excom Member has
been duly appointed In office.

REMUNERATION

Excom Members shall be entitied to be repaid all reasonable and bona fide expenses
incurred by them in connection with and incidental to the performance of their duties as
Excom Members but save as aforesaid, shall not be entitled to any other remuneration,
fees or salary, in respect of the performance of such duties.

INDEMNITY

No Excom Members shall be liable to the Association or to any Member thereof, or to
any other person whomsoever far any act or omission by himself, by the Assoclation or
by its servants or agents. An Excom Member shall be indemnified by the Association
against any loss or damage suffered by him in consequence of any purported liability,
provided that such Member has, upon the basis of information known to him, or which
should reasonably have besn known to him, acted in good faith and without gross

negligence.

GENERAL MEETINGS OF THE ASSOCIATION

The Assoclation shall before 15 May in each year, hold a general meeting as its
annual general meeting, in addition to any other general meetings during that
year, and shall specify the meeting as such In the notices, calling the Meeting.

Such Annual General Meeting shall be held at such time and place as Excom
shall decide from time to time.

All general meetings other than annual general meetings shall be called special
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general mestings.
Excom may, whenever they think fit, convene a special general meeting.

Minutes shall be kept of all gensral mestings of the Association, although not
necessarlly verbatim. The minutes shall be reduced to writing within 7 (seven)
days after the completion of each general meeting and shall thereafter be
circulated in dreft to all Members and/or proxies who were present at the mesting
for comment or approval, The Chairman shall consider comments, If any, on fhe
dreft minutes which may be received from such Members within 10 (ten) days
after the date af_cigi:ulatlon of the draft minutes and ehall then settle and certify
the minutes. Once certified by the Chalrmen, the minutes shall be circulated to
all Members of the Association. The certified minutes shall be stored and held
available to Members in the manner as oonteniplated in clause 10.8 above.

In respect of matters which served before & general meeting which require
urgent attention or action, the Chairman shall have the discretion to prepare and
ceriify an extract of the minutes of the specific meeting which records the
decision taken or resolution passed in respect of such matter(s) at the specific
mesting.

16 NOTICE OF MEETINGS

16.1

16.2

The annual general meeting shall be convened by the Chairman of Excom on not
less than twenty-one (21) days’ notice in writing. The notice shall be inclusive of
the day on which it Is given and shall specify the place, the day and the hour of
the meeting and the general nature of the matters to be discussed, provided that
any meeting shall, notwithstanding that it is called by shorter notice than that
specified, be deemed to have been correctly called if it is so rescived by a
Special Resolution passed by the Members present or represented by proxy at
any meeting so convened.

The Chairman of Excom or any three Members, by written notice to the
Chairman of Excom, may convene a special general meeting of Members by
giving to all Members not less than 10 (ten) days written notice of the proposed
meeting, which notice shall specify the reason for calling such meeting and shall
comply, ather than for the longer notice period specifically applicable to notices
to be given In terms of clause 16.1, with the notice requirements stipulated In
clause 16.1.
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17 VALIDITY OF MEETING

The accidental omigsion of giving notice of a meeting to, or the non-receipt of a notice
of a meeting by any person entitled to receive such notice, shall not invalidate the
proceedings of that meeting.

18 QUORUM; POSTPONEMENT AND ADJOURNMENT

18.1 No matters shall be discussed at any meeting unless a quorum is present when
the meeting commences. A quorum for all meetings of Members shall be
Members present in person o::_by praxy holding not less than 50% (fifty per cent)
of the total number of votes available to be cast by all Members from time to
time.

18.2 Should a quorum not be present at any properly convened annual or special
general meeting within 30 (thity) minutes after the time scheduled for the
meeting to commence, the meeting shall be postponed, without any motion, vote
or further notice, for one week.

18.3 The Association shall not be required to give further notice of a mesting which
has been so postponed or adjoumed unless the location for the postponed or
adjoumned meeting is different from the location of the postponed or adjourned
meeting or the location for an adjoumned meeting is announced at the time of its
adjournment, in the case of an adjoumned mesting.

18.4 If at the ime appointed for a postponed meeting to begin or for an adjourned
meeting to resume, the quorum requirements of clause 18.1 have not been
satisfied, the Members present in person or proxy at such meeting will be

deemed to constitute a quorum.

19 CHAIRMAN

19.1 The Members of the Association shall at each annual general meeting of the
Assoclation elect a Member to serve as Chairman of both the Assoclation and
Excom.

19.2 The Chairman shalt call and preside at every general meeting of Members and

Excom meetings.

18.3 The Chalrman elected shall hold office for a 1 (one) year term or until a new
Chairman is slected after the following annual general meeting, whichever period
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shall be langer.

The election of the Chairman to serve for each ensuing year to take place at
each annual general meeting shall be conducted after the Members of Excom
have been elected at such meeting. The election of the Chairman shall take
place on a single poll. All oandid:ates proposed as Chairman, who ehall be
required to confirm their availability to serve as Chairman at such meeting, shall
be listed on a single ballot paper. The candidate who should receive the highest
number of votes at the meeting shall be the elected chairman.

20 VOTES

20.1

20.2

20.2.1

20.2.2

20.2.3

20.2.4

20.2.5

2026

20.2.7

At all general meetings resolutions put to the vote, shall be voted on by a show of
hands unless by majority vote the meeting decides that voting shall be by ballot,
in which event the ballot shall take placé immediately -as a secret ballot.

Voting, whether by show of hands or by ballot, shall take place in accordance
with the following provisions:-

each Member present in person shall have one vote for every Portion
registered in the Member's name;

each person present as proxy for a Member shall have one vote for every
Portion registered in the name of the Member for whom the person is

proxy;

each Member and person present as proxy for a Member shall indicate
clearly how he or she casts each vote to which he or she is entitled as
aforesaid;

all resolutions, except as otherwise provided herein, shall be adopted as
Ordinary Resolutions;

the Chairman of the meeting shall count the votes cast for and against the
resolution and shall declare It carried or lost as the case may be;

in the event of an equallly of votes, the Chairman of any mesting shall
have a casting as well as a deliberate vote;

only a Member who shail have paid every levy due and any other
amount(s) {if any) which is or are due and payable to the Assoclation In
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respect of or arising out of the Member's membership at the date of any
meeting, shall be entitled to vote on any question, either personally or by
proxy, at such general meeting of the Association,

20.3 Any resolution and every amendment of such resolution proposed by a Member
for adoption by a general mseting shall be seconded at the meeting and, if not
seconded, shall be deemed not to have been proposed.

21 AGENDA

211

21.2

21.3

214

21.5

216

21.7

21.8

21.9

21.10

The following matters shall be dealt with at every annual general meeting:

the consideration of the Chairman's report; -

the review of the previous year's finangial statements, the consideration of the
report of the Auditors and the f:!xing of the remuneration of the Auditors;

the review of the previous year’s actions and transactions undertaken by Excom;
the approval of the annual budget propased by Excom;

the approval of the general levies and any special levies determined by Excom

" for the year which will take the proposed budget into account, for the

Association’s operational expenses and, if necessary, any additional capltal
expenses;

the determination of the upper limit of expenditure that Excom may incur without
the sanction of Special Resolution of the Members for unforessen
expenditura(s);

the election of Excom;

the election of the Chairman of the Assoclation and Excom for the period untll the
next annual general mesting;

the specific action ltems and/or mandates to be pursued by Excom during the
ensuing year;

the consideration of any other matters placed on the agenda at the request of
any Member or raised at the meeting including any resolutions proposed for
adoption by such meeting, and the voting upon any such resolutions.
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22 PROXY

221

222

22.3

Votes may be cast in person or in terms of a valid written proxy as set out in
Clauses 22.2 and 22.3 below.

The instrument appointing a proxy shall be in writing in the common form, or any
form approved by Excom under the hand of the appointer, or of his attorney duly
authorised in writing,. or if such appointer is a company, under the hand of an
officer duly authorised in that behalf.

The instrument of appointing a proxy, together-with the power of attomey (if any)
under which it is signed or a hét'arialﬁi certified oopyéthereof shall be deposited at
the domicilium citandi of the Assoclation or_be transmitted to the Association’s e-
mail address of record at least 1 (one) hour before the time appointed for hokling
the meeting, or adjoumed meeting, at which the person named in such
instrument propases fo vote; otherwiss the person so named shall not be entitled
to vote in respect thersof.

23 ANNUAL GENERAL LEVIES, SPECIAL LEVIES AND COMMERCIAL LEVIES

231

23.2

233

234

Excom shall propose reasonable annual general levies on each Member, in
respect of each Portion owned by a Member for the purpose of meeting all
expenses which the Association has and shall incur or to which Excom
reasonably anticipates the Association will be put to defray the costs of
managing and administering the Association to achieve its objects set out in
Clause 5. Such lovies may be fixed and calculated annually in advance and
collectad bi-annually in advance or as decided by Excom.

The annual general levies shall be approved by the Members by Ordinary
Resolution at the annual general mesting and before 16 May each year and shall
become due and payable on the first day of each payment period.

Excom may propose, for approval by the Members, by Ordinary Resolution a
reasonable interim increase to the annual general levies from time to time should
the need for such increased levies arise or circumstances so dictate.

Excom may, from time to time, determine and propose reasonable special levies
to be paid by Members In addition to the annual general levies, should the need
for such additional special levies arise or circumstances so dictate. Any special
levies so proposed shall be subject to the approval by Members by a Special
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23.6

23.7

23.71

23.7.2

23.73
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Resolution.

if any levies payable by a Member in terms of this Constitution are not paid within
thirty days (30 days) of due date, then the Member failing to pay such levies shall
become and be considered delinquent. For purposes of this clause 23.5, “due
date” shall mean the date upon which the Association notifies the Members of
the imposition of any such levies, which notification may be in the form of a levy
invoice or statement submitted by the Association to the Members.

A Member whose levies are not paid up and has become delinquent for any
period shall not, for as long as the Member remains delinquent, be entitled to
nominate Members for election to Excom; serve on Excom; or vote at a general
or speclal mesting of the, Assoclation.or enjoy any other benefits otherwise
avaliable to Members genemlly but shall remain entitled to attend all general
meetings of the Assodation and have access to all minutes of Excom and of
gensral meaﬁngs of the Members.

Subject to elat:se 23.16, In proposing levies (anqgal general and special) to be
payable by each Member, Excom shall as far as possible, and in any such

proposal:

assign those costs and expenses arising directly out of or directly
atiributable to a Portion, to the owner thereof;

assign those costs and expenses arising directly out of or directly
attributable to more than one Partion but not all Portlons, to the owners of
those Partions; and

subject to 23.7.1 and 23.7.2, assign those costs and expenses relating to
Two Rivers Farm which cannot be atiributed to any specific Portion or
Portions, generally to the owners of all Portions equally, or If consolidated
then as if the consolidation had not taken place, provided, however, that
Excom may in any case where it considers it equitable to do so, in its
proposal, assign to any owner or owners of a Portion or certain Portions, a
greater or lesser share of any costs as Excom consider may be reasonable
in the circumstances, having regard of all relevant factors such as, but not
limited to, usage, benefit, need, proximity or any other factors which may
impact on a reasonable and fair allocation of specific costs and expenses.
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Any proposed assignment of costs and expenses as contemplated In this
clause 23.7 shall be subject to the approval by Members in general meeting by
an Ordinary Resolution.

Notwithstanding anything to the contrary contained above, the aggregate annual
general levy imposed on Members in any year shall not increase by more than
15% (fifteen percent) of the previous year's annual general levy without the
sanction of a Spsclal Resolution adoptad by the Members of the Association. No
Member shal! be entitled to unraasonably vote agalnst a Special Resolution
proposing an increase. The aforesaid limit shall not apply if it shail have the
effect of the Assoclation being unable to fulfil It:? object In respect of the
expenditure for the upkeep and maintenance of the Association’s assets.

Any lavy amount due by a Member shall ba a debt due by the Member to the
Assaociation.

Should any Member fail to pay on due date any amount due by that Member in
terms of this Constitution or any regulations made hereunder and remain In
default for more than 7 (seven) days after being notified in writing to do so by
Excom, Excom shall be entitied on behalf of the Association, without prejudice to
any other rights or remedies which the Assoclation or any ther Members may
have in law, including the right to claim damages, to institute legal proceedings
on behalf and in the name of the Association ageinst such Member for the
payment of such overdus amount.

Interest shall accrus on all arrear lsvies or other amounts owing by a Member to
the Association at a rate equal to the published prime overdraft lending rate of
the Assoclation’s commercial bankers, from time to time, plus 3% (three
percant).

Members are entitled to propose and administer their own specific reglonal or
other Infrastructure or services Independently or outside of general use, which
will not be used by all Members, and only those who use or benefit from the
specific Infrastructure shall split the costs associated therewith equally between
them, provided that the specific Members unanimously agree to share such
costs.

In the event that any Member should dispute liability for any annual general levy,
spsecial levy, commercial levy or part of any such levies, the Member shall be
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obliged to pay the Association the levy or levies so placed in dispute and may do
so under protest and on the basis that the Member's dispute shall be determined
in terms of clause 34 as swiftly as possible, should the Member refer the dispute
to arbitration.

Should Excom, of own accord or at the request of any Member or Members,

propose any improvements or worke to be canied out within Two Rivers Fam

which may constitute improvements or works of a luxurious nature (i.e. being
desirable but not necessary), no such improvements or works shall be
undertaken by the -Aséociatlon unless the works or improvements and the
manner in whlch the costs assoclated thereof will be financed, are first approved
bya Unanimous Resoluﬂon adnpbad by the Members.

Should any Member conduct any commercial activity on its Portion which does
not qualify as bona fide farming activities or any other activity permitted in terms
of primary agriculture farm zoning rights and Excom, within its reasonable
discretion, may assess that the relevant activity has additional impact on the
infrastructure and/or services serving Two Rivers Farm, Excom may propose that
a reasonable commercial levy Is fo be paid by such Member to the Association.
Any levy so to be proposed by Excom, including the amount and the intervals
within which it is to be paid, shall be subject to the prior approval by the
Members, by way of a Special Resolution.

Notwithstanding any contrary provision contained in this clause 23, and having
regard of:

the original conditions of subdivision issued for Two Rivers Farm;
the rights of use of all Members of the hereinafter mentioned Infrastructure;

the impracticality of the possible apportionment of costs based on usage;
and

the necessity to provide for future costs of maintenance and capital
reserves of and for the hereinafter mentioned Infrastructure on Two Rivers
Farm;

all costs and expenses incurred in connection with the maintenance, upkeep
and/or replacement of the road network comprising the Maln Servitude Road,
including the two bridges traversed by such roads, the two entrance gates (East
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and West) to Two Rivers Famm, the potable water pipeline and related
infrastructure, as well as all provisions for future maintenance thereof, shall at all
times be shared equelly between all Members, subject thereto that all such costs
may only be incumed within strict limitations as may be set by the Members from
time to fime, acting by Special Resolution. All of such costs and provisions shall
be provided for in annual general levies and/or recovered by special levies
imposed upon Members.

24 FINANCIAL YEAREND; ACCOUNTS -

241

24.2

243

244

The financlal yearend of the Assoélh;lqn is the end of February of each year.

Excom shali cause proper books of accounts of the administration and finance of
the Association to be kept at the domlcillum*of the Association or such other
place or places as It may think fit.

Excom shall cause to be lald before the Assoclation at the annual general
meeting, books of account, balance sheets and reports of the Assaclation.

At least once a year the accounts of the Assoclation shall be examined and the
comreciness of the Income and Expenditure Account and the balance sheets
ascertained by the Auditors.

26 AMENDMENTS TO THE CONSTITUTION

251

25.2

Any amendment or addition to the Constitution must be —

approved by a Speclal Resolution adopted by the Members; and

confirmed by the Municipality in writing.

26 NON-LIABILITY OF MEMBER

No Member of the Association shall incur any personal liability in respect of acts done
or liabilities incurred by, or on bshalf of, the Association.

27 SUBMISSION OF PLANS; CONSTRUCTION ACTIVITIES

271

No Member shall submit any plans to the Municipality or commence the erection
of, or alteration or addition to any building or other structure on any Portion or
permit the same uriless the plans thereof have first been submitted to and have
been approved by Excom. Excom will forward all plans submiited to it to all
Members for consideration, who will have 10 (ten) days from receipt of the plans



27.2

21.3

27.4

24

to approve, comment or lodge any objections to such plans. Should no
communication be received from any Member or Members during the said 10
(ten) day period, Excom shali proceed on the basis that all or any of the
Members who do not submit any comments or objections during the said 10 (ten)
day period have no comments or objections to such plans.

Approval of a Member's building plans will be subject to payment of a reasonable
scrutiny fee by a Member, as determined by Excom from time to time. For
avoidance of doubt, it is noted that the discretion and authority to approve all or
any plans submitted by & Member to the Association shall vest in Excom who
may or may not give heed to objections or comments relayed to it by Members.

All or any qomplainuiior objections from any Member(s) with regard to plans
submitted b}- another Member and/or building works carried out by another
Member sha’ll be considered and dealt with by Excom. Any Member who may
have an objection or complaint about any building works or proposed building
works to be carried out by another Member shall submit such complaint or
objection in writing to the Chairman of Excom. The Chairman of Excom shall
circulate, for comment, any such objection(s) or complaint(s) to the Members of
Excom and all Members of the Association. The matter shall be considered at
the first Excom meeting following the lodgement of the complaint or objection.

Should Excom uphoid and support any objection or complaint received from a
Member in respect of bullding works or proposed bullding works to be carried out
by another Member, Excom shall engage the Member against whom the
objection or complaint is ralsed. Thie may include Excom requiring such Member
to provide Excom with all plan approvals or consents required by the Member for
the specific building works. Should Excom and the Member(s) concemsd not be
able to resolve the Issue or issues which gave rise to the complaint or objection
submitted to Excom, Excom shall convens a general mesting of Members at
which meeting the matter will be tabled for consideration by alt Members. The
decision taken by the Members at such mesting, by an Ordinary Resolution, shall
be binding on all parties concerned.

28 NO SUBDIVISION OR REZONING

281

No Portion may be subdivided and/or rezoned without the prior written consent of
all competent authorities and all Members entitied to vote at a annual general or
special general meeting.
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in the event of a subdivision of a Portion, the owners of the subdivided Portions
shall all become separate Members of the Assoclation.

No Portions may be consolidated without the prior written consent of the majority
of the Members of the Assoclation. Should any consolidation of Portions be
approved, the Member who Is the owner of the consolidated land shall remain
liable to pay levies and special levies in respect of such consolidated land unit as
if it stilt comprised of the individual Portions so consolidated and shall similary be
entitied to a number of votes equal to the number of Portions so consolidated.

LICEY

ADDITIONAL DWELLINGS

No Member shall be entitied to construct more-than one main dwelling and one
manager's dwelling on a Portion, one cottage per 10 (ten) hectares of extent of a
Portion as well as general farm buildings such as sheds and barns. For purposes of
this restriction, any existing main dwelling(s), manager’s dwelling(s) or farm cottage(s)
which may already have been constructed on a Member's Portion at the time of the
establishment of the Association In excess of this restriction shall not be regarded as
being in contravention of this restriction. The relevant Member(s) shall be entitled to
continue utilising such existing buildings and structures notwithstanding that they may
exceed this restriction.

MAIN SERVITUDE ROAD, BRIDGES AND INTERNAL PRIVATE ROADS

The Intemal Main Servitude Road consists of a tarred and/or natural gravel
laterite road generally with a width of between 4 and 5 metres and Is avallable for
use by all Members.

Entrance to Two Rivers Farm is via two access points; the R45 Eastern gate
(Portion 1) and the R45 Western gate (Portions 14 and 15 of Farm No. 1648,
Division of Paarl.

The Main Servitude Road and the two entrance gates will be maintained by the
Association.

Access control of the two entrance gates will be managead by the Assoclation.

The two single lane bridges on Two Rivers Farm, namely the Wemmershoek
bridge and the Bergriver bridge will be maintained by the Association.

All Members, their families, guests, workers and contractors shall adhere to the
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speed limitations imposed on the Main Servitude Road as well as the welght
limitations imposed on the respective bridges.

it is a fundamental design principle of Two Rivers Farm that the land usage of all
Portions, the Maln Servitude Road as well as each individual Portion's own
individual network of roads must be In harmony with the rural character of Two
Rivers Fam.

DAMAGES

In the event of a Member, histher family, guests, tenants, employees, contracltors or
agents causing damage to any gf the Association’s probelty or assets, the responsible
Member will be held accountable for all cosis associated with replacement andfor
repair of such assets.

BERGRIVER PIPELINE

It is noted that the Upper Bergriver Irigation Scheme pipeline traverses Two Rivers
Farm within registered servitude areas. All Members wilt comply and adhere to access
requirements of the Upper Bergriver Irrigation Scheme for purposes of the
maintenance and upkeep of the pipeline.

33 DOMICILIUM
33.1 For all purposes arising out of this Constitution including the giving of notices and
the serving of fegal process, the Association and each Member choosés
domicilium citandi et executandi as follows:
33.11 The Assoclation at its physical address nominated from time to time by
Excom

33.1.2 Each Member - at the Portion registered In his nams or at such other
physical address in South Africa as may be notified by the Member to the
Assoclation from time to time in terms of clause 33.4.

33.2 Each Member shall place on record with the Association an e-mall address to
which the Association may dispatch notices or other correspondence addressed
to the Member.

33.3 Any notice which may be required to be given in terms of this Constitution may

be given by the dispatch of such notice in writing by pre-paid post, by courier or
by e-mail. In the event of a dispatch of a notice by prepaid post, such notice
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shall be deemed to have been received 10 (ten) days after the posting thereof
from any Post Office within the Republic of South Africa. Any notice dispatched
by courier shall be deemed to have been received 2 (two) days after the dispatch
thereof. Any notice transmitted by e-mail shall be deemed to have been received
on the date of transmission thereof.

Any Member shall be entitled to change his or her aforessid domicilium and/or
recorded e-mall address by giving Excom written notice by registered post or by
e-mail to this effect.

34 DISPUTE Rssm."linoii

34.1

34.2

34.3.1

34.3.2

344

34.5

Should any hlspute arise between any Members or betwaen any Members and
the Association as to the. interpretation.or meaning of this Constitution or of any
rules and regulations passed by Excom or any rights and obligations of any
Member or Members or Excom, Excom may, within its discretion, appoint a
mediator to mediate the dispute.

Should Excom elect to appoint a mediator to mediate between the parties to the
dispute, the parties concemed shall participate in any such mediation
proceedings in & bona fide manner and shall strive to achieve a mediated resolve

to the dispute.

Should the parties not be able to resolve any dispute referred to mediation
through the mediation process or should Excom elect not to refer a specific
dispute to mediation, any Member of the Association or Excorn may refer such

dispute to:

the Ombud for Community Schemes, as contemplated in terms of the
Community Schemes Ombud Service Act 9 of 2011 {"CSOS"), i the
dispute falls within the ambit of CSOS; or

arbitration in terms of clause 34.6 below.

Any dispute which is referred to the Ombud shall be adjudicated in terms of
CSOS and the regulations promulgated thereunder uniess the Ombud or an
adjudicator appointed by the Ombud rules that the dispute cannot be dealt with in
terms of CSOS,

Should:
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the Ombud or an adjudicator appointed by the Ombud determine that a
dispute referred o the Ombud in terms of CSOS cannot be dealt with in
terms of CSOS; or

the Ombud or an adjudicator appointed by the Ombud fails to deal with the
dispute within 30 (thirty} days of its referval;

the dispute shall then be-réfemed to arbitration, which arbltration shall proceed in
the manner contemplated héraunder..

The arbitration shall be held in Cape Town arid conducted informally, it baing
intended that, to the extent possible, it shall bé held .and: concluded within 21
(twenty one) Busingss Pays and without incurring-unnecessary costs.

Save as otherwise specifically’ provided herein, the arbitrator shall be, if the
question in dispute is primarily:

an accounting issus, an In;iependent accountant;

a legal issue, a practising counsel or attorney of not less than 10 (ten)
years standing:

an architectural or design related matter, an independent architect;

any other matter, a suitably qualified person appointed by the Association’s
accountants or auditors.

If agreement cannot be reached between the parties to the dispute on the nature
of the digpute or arbitrator to be appointed within 7 (saven) days after a dispute
has been declared, the President of the Law Society of the Cape (or its
successors-in-titie) shall finally determine the primary nature of the dispute
and/or the appointment of the arbitrator.

The arblitrator shall use his or her best endeavours to complete the arbitration
and make his or her award by no later than 21 ({twenty one) days after the
completion of the arbitration. The arbitrator may determine whether the costs of
the arbitration are to be paid either by one or other of the disputing parties or by
the Association or are to be shared by certain or all of the aforementioned parties
as he or she may deem fit.

The decision of the arbitrator shall be final and binding and may be made an
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order of court upon the application of any party to the arbitration.

34.11 Notwithstanding anything to the contrary contained herein, no party shall be
precluded from instituting any urgent interdictory proceedings for the purposes of
restraining or interdicting breaches of any of these provisions.

36 MINORITY PROTECTION AND GENERAL PROCEDURAL ISSUES

35.1 Each Member is entitled to administrative actions on the part of the Association
and Excom which is lawful, reasonable and procedurally fair.

35.2 Whenever a Member tequinas a consent or approval in terms of this Constitution,
such consent or appmval may not be unreasonably wﬂhheld by Excom or
Members, Individually or in genaral meeting, as the case may be

35.3 In the conduct of the affairs of the Association and the furtherance of the aims of
the Constitution of the Assocletion, its office bearers, employees and Hs
consultants must at all times conduct such affairs in a reasonable manner which
respects the privacy, dignity and integrity of Members and the real rights of
ownership of Members held in respect of their Portions.

354 Excom, in exercising its discretion on all matters before It and the Members, in
exercising thelr voting rights on all matters placed before them, shall at all times
act reasonably, in good faith and with the goal of achieving a reasonable and
balanced autcome and dispensation for all Members. Neither Excom nor the
Members may abuse any majority votes in any manner which may conflict with
the aforesald principles

36 ADOPTION

This Constitution was adopted by a Special Resolution passed by the Members of the
Association at a general meeting held on 17 Aprit 2019.

Chalrman: Witness:
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THE TWO RIVERS PROPERTY OWNERS ASSOCIATION

*" NAME

The name of the assoclation is; =
THE TWO RIVERS PROPERTY OWNERS ASSOCIATION:

L .

DEFleONS . )
inthis COnsﬁmtm un!essmenommhmnbslhwonm

%ammmmemmemamsPWOm:_*

. Asspdiation; embmmmmmammmmamome ’

P L I L

Winelands' Distt Gounell In terih, af Séctiork 20{), of the Lend :
‘Use Planning Ordinance 15/1985- (Was!am Capg) vllm approving’-*

of the subdivision mtemusofSecﬂon%m mathhSenﬁmdzw
of the sald ordinance as evidenced by this eons!iﬂsﬁon

“councl® shall mean the Winelmds Distriot Council / Bo!and
DtsttlctMunIcfpalﬂy ’

"Devaopment Guidélhes" means-fthe development guidelines -
prepared by the Architects Smuls& Boyes dated Denwuberzooo
Vérslof; 1 for the devéidphieit. - :

"Development Plan" nmnstheﬁawelopmentﬂanprepmdby
Friedlander Bnrger & Vollman, reference number PA‘I'I?B
dated 25/40/2000, copy of which is annexed hereto, :

"ihe Developinent* shall mean {he eithdivision to be established on’
poﬂions 1 -13 of Consolidated Famn 1646 Division of Paarf by
vitue of the development plan as ulimately defined by fthe-
subdivisional / consolidated diagrams approved by the

Surveyor-General, .
a4
,y
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TR SEARATR gt st o

f “the Daveloper" shall mean ANGLO AMERICAN FARMS UMITED
or their successons in title,

9.  "Excom" means ﬂleExecumcorhmmaoonsﬁuMintenns of
Clause 7 hersof.

h.  “member" Shall mesn any registared owner of portions 1 « 18 in
t!laDevaﬁomnemmotudlngmeDeve!opethaeapadmasme
registered cwher of ¢ any of the aferesald portions and where more -

) ) unnonepeiamdmﬂmmgismmdmofapotﬂonﬂleyw

BT Joinlly ‘b désmed %o *be one merﬁberhlﬁshalthe]bhm? aid™

. evee - soverally igble for'the dus fulmment of-au obngaﬁonsausmgm
* such memberstip, e

i. 'pmﬂmfmaansanyofﬂtepmﬂonsnmnbemdi-mofﬂle .

'davqlopmen!.

J. “Pivate roads” means the private senvitude roads as depicted on

the annexed Develupment Plan,

wonds importing the singular number shall inoludeﬂle-m;al antM:e

comverse’ Shall alsd apply- the masculine ghnier shall includs the

feminine and neuter genders and the neuter gender shall include
the masciifine and.feminine gendem.

3. HEADNOTES®

The headnotes to the clauses in this Consfitution are inserted for refofence

pumposes only and shafl not affect the intespretation of any of the p:wlslons

fo which they relate. -
4. THE STATUS OF THE ASSOCIATION [.
F\ C FiDociGentConstiution T Rivers.co 6‘

f
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The Association shalt be an association;

a. wl;lhsemtewalmonaﬁty.capabbofsum“dbﬁuwm
#5 own narie, and '

b, m.dwmmmmmfmmmmwnmaw‘

right, itle or inforest to or-In.the Property, funds or asssis of the

: As_sudaﬂon.v#}!dnshajlmdlnandbeqddﬁbﬂedbyEmomél-

temsotandeﬂlﬂmbmemvbbnsofﬂleonﬂﬂuﬁtJn.and L

C ot for piof, but forife boneit of i owitgrs and oocapants ‘o - .-
. Writhovtble grug st tehthe Doiiskipiriert, Wt

" 5. OBJECTS ANGPOWERS OFTHE ASSOGIATION® -

: nmoueusmdpomdhk&m_ae:

o conirol e nature of the bulings o be.erested on the tand uris
refiected on the Development Plan with & view io promating a high
standard of development with acoeptabls aesthelic, envionmentat
and archiiactur slyles and design criteria In orter o aghleve s :
* “hermonkus -deveiophent - 80 “that- membin' iy detive fha - -

" AR SOl benBHHBEONL s 5. - - o ot g
b. tpeonm,mamge,hwm.pmsmmﬁﬁrand'mammmme
Private sévitude roads incliding  bridges fraversing the-‘
development and 4o take forma transfer thereof from the
Developer. ) .

c to administer and manage general secwilly amangsments on fhe-
Development with partioular refersnce to aocess control of - the
Pubﬁcatmetwomsswmmlpolhtstobsembﬂshedonihe-
sewimdemdﬂavmlmmedevelopmemandﬂnnamandtwe

FWe FDoc\BonConstiution Tws Rbnrsdoc &

/4
' /f\\_ Z’/r |
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of security to ba provided at those access points from time to time,

d mensmacomplianeebymmbamofﬂiacondiﬂonsof

" establishment of any subdivision of fhe Development, with pasficular
mcemwmmonsdqamwnnaesmbandmm.g
msﬁcﬁonsanquuhmmls,andwhmmtoensmﬂm
the relevant authority enfoross such conditions of estabkshmant.

e.  Tomanage and conwﬂlsm!etmﬂeu!aﬁonsysMnapprfo
auhndunnssoastoansumeaehmberreeem“uﬂidentmieri- U
: fordomesnupummasonmmmeuinsmmnoma
TR e e L0 Natiogal - Watter At 86 of 4098;and* 40 - act-us-a: water- amm~~ e Faade”
el L mmwdlmymwatersenﬁaspmudermsomasmwm
T e, " T+ Senices Act No. 1081997 miay be’ epplicablé to-the Exécuilivs-. :
) : Gommeﬁuﬁmﬂgitsobﬁgaﬁonshtennsofmbmmmum :

f to ensure complfance of the archﬁeetural elylo-and characler,. -

design oriterla, specificaions and fand usage conlro! i accordance -
with the Development Guidelines,

M - e o s RSB ARG bnpbmentoompﬁamabymembmor-ama-wmm, =
PN A st - JANSSRPING- ~plan - for ﬂle Dare!omnam—as mn(améala--db&v--,- ez
B i DéVelupment Guitdaliries,™ '

h. fo object to any subsequent proposed subdivision of any of the land
_ unifs in the Developmml.

i to appoint any professional or committee of professionals to fumish _
advice with megard to the canying out of the Association’s objects.

| B toempbyanyagemtooanyoultheAssoclauonsobjects
FAR & ADocGea\Constitution. Two Rivers.doe

@7%%
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k. toadasaliaisonbetmenthemembersandﬂtecounbﬂregamm
the fandscaping and acsthetic usage of the property and the
puﬂdmsemcﬁedortobeemﬂedonmehndﬁnﬁs.

L !ohnp!anentmdmntmlﬂwbaslcconmmsoﬂhedoveldpumm :
refating fo security, landscapitig, paking and exterior fnishes at all
fimes, as delafied In the Develspment Guldefines,

m: o ensurs that &l metnbers maintan their portions In a cleény and
nayeonmﬂon'ﬁeammanyanenvegendquamm:om

w:  spacificalions: imposed -by - any Consultant eppainted iy - - - -

- ~Wﬂfﬁﬁm'ﬂnetoiﬁu§. Py TS

" . . -t « e . -
K PR P A - e R ST TS R I 1 e g,

S foenam far e --.'-'.:-:-'-- n- lo'enaetanymlgor tegghﬁqu-mnassawgw elméthe"o:deﬂy. “a
Tt eumnmbyig::dmmmmofamofme-mgfme -
: TR -Assoda_ﬂomandloniendanﬂompaa!awmlasmugumsm —_—
made, which niies and regulaions so made, shall e binding upon
el members by virtue of thelr membership, " -

0. mhmm.mandgtmpamﬂbyimyreeabﬁmtmentnoﬁ o
any penalty for falfing to comply with this Constitution or any rule or .

e T v -mhﬂmﬁemdhhcianseﬁ{n)W*- —r - -
e R R T o "-:".""'."‘ R e s, e TI M oF g SN vy do v et g gy, TR DTS 20 YR -,
TP T romte énd exiforce environiériful standaiitls’ Tor conimurilty ~~ -
fiving in the Development Area in etder to enhance and preserve
the nature of the development In such a way that members may
derive the meximum collsciive beneft thierefrom;

9. bpmnwbaﬂﬁeetsofhammmwaﬁon,toconhdmegmwhof
alien vegetation and to encourage the reintroduction of indigenous
fiora and fauna in the Devetopment.

r. fo amend the Development Guidslines from gme to time as # may

AR
@%’éfiL

FM\ 0 PDocBsmConstintion Ten Rivers dayc



become necessary.

8. in the event of the Minister of Water Affairs and Foresty declining
.fo establish a water users assoclation for'the Development. in
terms of section 92 of the Ngtionat WaterAcl, 10 undertake water
-relafedacﬁviﬂesforﬂsmembers‘mutuslbenemmsofaras may
be necessary, to exercise general supervision over- waler ‘
resourcss which the members may bo enfitied to and the .
‘Assnciaﬂonshauhavamepmrstodnswhadsaaam :
---necassawbawwnpﬂshmeseob]ents. . cat

S a Mmbasﬂpdﬁa&odaﬁouahﬂlbempuhw%aumn.

- . uponmeregmﬂmofanyofmepoltionsnumbemu - 13 of the .

' Developmenthﬂwnameofmemmberandmemhemmaﬂba-

obﬁgedtoommiywimﬁnpmvsfomofﬂw%nsﬁnﬂunandany
fulles or regulatons made in terms hepecf, :

e r g5 No-persen-shait-ha-entjtied-fo~cense—to~be- e migmber-of-the~-m——a-
fsn.in'.-;: o 'k.‘"':-_'.‘..- LAl f s, , 'Ammﬁpn while mm’ﬂiﬂg dhe. mmme’# -8, ﬁlf dn tha el
S o e Developmenlorbeenmdtomslgnmereffoﬁi oo P

c Whenamembareaaseatobeamgtsieredownerofanerﬂnme
Davelopmenlheshaﬂlpsofaﬁooaasetobeamamberofme
Association,

d. Membemmp shall be. transferred by the passing of kansfer of any

portion in the Development from the previous membmto the new
member.

. xu“f;

5 ,ML?
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. Ame:nbershallnotbeenﬁlbdtosenorﬁansfera:rypomonor
undividedshammmaoeve!opmentumitisacondﬁonofihe
Deed of Sale fhat the new purchaser becomss a member of the .
Association. Aqyporﬂon'soldmaynotbemmwmou!
the. writfan consent of #e Two Rivers Property Owners
Assoclation which. consent shall not be _unreasonahbly
withheld, '

7. EXECUTIVE COMMITTEE - L
Yom -mmmaf‘%@)mmﬁsbaﬂmm@ﬁeww

R b+ -For the perlod-commencing from the déts of kcomdndior ofdhe - -
woeitw o Assocafion to the date.of the First Annual Genersl Mesting of e © -
iy . ﬁ&sodaﬂon,thedmhsofammshallbeqmiadoutbyﬁ:e
c. TheDaMppr‘bammledmmmmappohtaﬂﬁve@'
: initisl membefs of Exom at the First Annual General Meefing of tiie _
e e et v .= A8 BIABORT" i v s onsars

R L e A i e, e L S SR A

}-. R _..-o-';:-.._..'..--—._-:.. WL e -_:__:r-n':-- LI S IR N L O
- LRE R 8:' - VA.GAT‘ON OF.OFHGE. se thre e s “. - -.: [T S ...l.-l e » - . -
. An Excom member shall ceass fo hold office as such if .
& bynoﬂcehwﬁﬁxughﬁccomwlasmshtsoﬁoe;

b. he is or.becomes of unsound mind;



d. heis convicted of an offence which Involves dishonesty;

e. - he ebsents himself from thrée consecuive mestings of
Excom without spiecial leave ofabsenee Trom Excom;

f. bymduﬁonofagmmeeﬂmﬂﬂ!eksso&a&nheis-.
removed from his office; .

8. 'he ceases fo be a. reglstersd owner of a portion or his
A - -suhswipﬁon bemmesdéinmmhbmofc!amzue)

8 - EXCOM MEETINGSAND PROCEDURES THEREA;T x R

. . & awmsmltMamsmmmuawassmmdedm by-. . ..
- Emomﬂmniﬁnatoﬁm. . w
¥ b.  Three Bxecom mmbmmyﬂanyihsmnvaneameem&-

. Excombygtvmgtolheotharammmembersnolassman 10 days '
vnitten nofice of the proposed mesting, which Notice shall specify
ﬂiereasonforeauhgsuchameeﬁrg provided that In cases of :
WWsuchshommbeaslsmasmhlehme

¢ e oty ;S meamine qsddameen e, s Mnm may.be.givm et tar ¥, o0 - = AT

PR P ‘e Sumts o wee sy,

. o Fourmemﬁersshallfnmaq“maffﬂymﬁ‘ﬂmm

d. Wﬂhhssvan(ﬂdaysofﬂmﬁmt&nmalmeeﬂmﬁmomshan
mest and elect from s .membels a Chalmman. The Cheiman”
elecied shall hold office as such unill & new Chairman Is elacted. ’

e, Aﬂmattemalanymeelingnf&mnshallbedatenmnad by a
maority of those present and voling. n the event of an equality of
votes, the Chalrman of any meeling sheil have casling as welf as-

—— ol
é@ &7’ gyﬁ



f. Excom may from time to time appoint a Secretary and a Treasurer,
or a Secretary/Treasurer,

8 Bxcom shill keep minutes of ol its meelings, wiich shall be
avaliable for Inspection by any member on fequest.

10. - POWERS _ _ SRR
The Manegement and administration of the Association shall vest in _
i - Excomwhich may.exercise all such gowers of-the Assoclation and-do; - on =i s
: *behalf of the Absoctation, afl such acts ds may be exercised and done by . .
v s sae - he Asociaton Nself, Wihoutii any way imifing the génetilly of-the: ©.i4,3" -
: e -mm.wmm_hm-hwbmm&ﬁn&edioﬂnﬂm@ g

8. the performance of such acts:as are necessary o accomptish the.
objocls expressed or impbed hereln; -

b. ﬁmihveshmmradnveeﬁhemdmoniésnfhw"mi
- Mmemmquhsd.msdchmgnmrasmayfmmﬁnehﬁmpe
. deteimined;
B PR = T PN SN .'T : - ™ k= e
Foouaedpern Avete, e g - :lhgopeyon of a hanking account witirall powerssequiredby such - - - .- . .
- the at - - . - opémm: - v av :. N 4 aemans ¢ e - -. = - o -

-

R e
B .

d.  the making of, entering Into and camying out of contrats or
: agreements for any of the puiposes-of the Association;

e the employment and payment of agenls, servanis and any other
parties; ’ .

f the making, amendment and repeal of niles which shelf be binding-
upan members as if they form part of this Consfitution;

LAk 5}7/
g ;:-7. 4 h

F2\A C PiDaciGeniConssikrtion. Two Rivets.doc
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9.  the right fo sue end o defend actions in the name of ihe
Assoclation and to appoint legal representatives for this purpose;

h. the levying of a subscriplion and/or lsvies payable by membets gs .
provided in Clauss 21 Hereof, .

L The presarvation of the erchiteotutal theme of the Development and”
the adjudication upon eny propossd extension, addition ancor

e e, e - < . glterafions- to. the properly or erections situate’ therebn. within. ther-..

. -'Dmhmmmmmmﬂwdulgnmanualanm
T e B e e e s bl
i ot ) . - ECI R . e Y, gy wiiges, '3 -.'-k . -:_--.1 raadgl,

% 11.  VALIDITY'OF ACTS OF EXCOM MEMBERS - .

. 4 - Anygptpeffonpedbyawommainbemwa&nwmmlgﬂmthmr“
mspaﬂumoftheactdhomedﬂmtﬂaaremmedefaetinhé
appolrrhnentoroonﬁnuamehofﬁoeofanyﬁmmmanbar.heasvaMas
Esudr&mmmmberhasbeendulyappoinhdmoﬁoe.

12, REMUNERATION
“ i e -&mmnmembemshaﬂbeenﬁﬂedMerepald-amemnab!m&bmaﬁde
SAGL s serira e, SENDENEeS incured. .by--ttieryin connection-with--and. Incidental Ao:Abg~ c.nr e
paﬁmheﬁbeorﬁ:éirﬂuﬁsaswmmmﬁembu!saveasaforesaid CTe
shaﬂnotbeenmledtoamomerlemuneraﬂon.iaesoraﬂaminmmdof
the performance of such dutiss,

13. INDEMNI'I'Y
NoExcommembarsshallbel!abbtoﬂmAssneIaﬁcnorhanymmber
thereef, or fo any other person whomsoever for any act or omfsion by '
himseff, by the Assoclation or by its servanis or agents. An Excom member
shell be indemnified by the Assoctaion against any loss or damage.
suffered by him In consequence of any purported fabllity, provided that

. K@%

FiA C PDot\GentConstiiution. Two Rivers dec

2%
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11

such member has, upon the basis of information known to him, or which
should reagonably have been known to him, acled in good falth zxd withotit
gross nagfigence.

GENERAL MEETINGS OF THE ASSOCIATION

a8,

Cabaos )

)-r;.-a-—_.-: SINWTNBT L 3 Ty :-.-i
.

Como v

15.

"

The' Assosiation shall before 15 Masch In each year, hold & geferal -

meeling as ks Annval Genoral Meeting, In addifion to_any other

genara! meefings during that year, and ehall specify the ‘meefing- as._

suchhlhenoﬂces ealﬁngihe Meeting.

At the First Arinual General Meeting tho DGMWI‘M e ézmad W
-+ . 46 nominiats the mmafEmmrefammm Chasn 70 <+ g

.
.......

SuﬂiAnnuaIGenemlMeeﬁngshahbabeldatsudnknaaﬁdp!aoe,' e

subject, to the aforegoing provisions, as Excom, shelt veckle. from. °
. fime to fime. . '

-All general mealings othar ihan Annual Goneral Meetings éhall be -

" e s Tes % w .

NOTICE OF MEETINGS

F -

AGenmanMng shall be eonvened on not less than enty-one’

(21) days.notice lnwdﬂng The nofice shall be Inclusive of the day .

on-which It is given and shall spacify the place, the day and the hour

.of the meeting and, the general nature of the maiter to be

discussed, provided that any meefing shall, notwithstanding thet it s

eaﬂadbyahorternoﬂcaﬂtanthatspeﬁﬁad be deemed to have -

beanmmmwealhdﬁnbsoaymedbyeuhlypermmme

FAA € FiDoABanComtitubon Two Rivaesdos

o @3 w&@m m-mmrwﬁmnmafwmw" ~e gty

. MABURG.~ . 2ot e v s nee s Rt el S R R

‘Z@"i
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b. VALIDITY OF MEETING
The accidental omission of giving rofice of a meeting to, or the non-
receipt of a nplice of & mesting by any person entliied to recelye
suchnoﬁce,shaﬂnotiuvalldatéthepmmhgsofmmee!m. :

16. QUORUM ) .
' No rsitiers shall be discussed at any meefing uhisss a quonsn Is present
- whavﬁtameeﬁngomnmemes.saﬁeforﬂwmposesofaResMon- :
© e 'lequmhtsmsofﬂﬂ&ﬁm.uoréshemofaamnforaﬁoﬂmr: wroL
e T pumnsesshaubemembusprasamtnparsmorbypmandmmnot.-~'
i o i ess Yhan 60%.of Ahi dotal humber of-votes ‘avalabie- i bo-cast: b0 5
: ' mmbelsalmeﬁmethatthemeeﬂngmmenm e S

b ]

17.  CHAIRMAN

. The chainnan of Excom shall pres&deat every Genéral Meeﬂng
8. VOTES e C

At all geneml moeetings resolutions put to the vote, shall taje place b! by
show of hands unless by maljosity vote the mosting decides that voting
oymengevbon o MWMMWWI&MM&MM—“M
MDA e ety at Vﬁﬂﬂgi +whether .by. show -of- hards..or. by . ballot; shallutahe-plaoe ln s
’ adowdamemﬂiﬂaa following provisions:- ~ - "

a - each membasr present in person shall have one'vola for every
portion registered in his name.

b.  each person present as proxy for @ member shal have one vote for
every portion registered in the name of the member for whom he ks’
proxy. )
c. each member and person prosent .as proxy for & member s}l;all %
FA C Fidee\GentGonspiution. Two Rivars.doc 0 >,’ !
i t 3 i
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indwetedearlthhaeaslseachvahtowhicllheisentﬂledas
aforesald,

d. the Developer or fis duly authotised representative shall bave- ane
’ vote for each untransferred portion depicted on the Development . )
Plan sl registered in s name, -

. . aummmmmammmdmmmw:
simplemajorkyofﬁmemambmmsenﬂnpemmorpmatﬂm

. 'mea&ngandvoﬁg
- .; SN rd e ‘the ehahman o the mam shal colint the Vbtas chsf“far'ahd? EEEEE LY
O agamstﬂnmoluﬁenam&mndedmaﬂeﬂm&arioﬂasmem&
. may be. :
19, AGENDA

In addition, toanyoﬂlermauqsmqmdtobedaallmmatan.&nnual
Cenoral.Meeting, ﬂuefoﬂwvhgmaﬂersshallbedeaitw!ﬂtatmwoqmua!

) GanemlMaeﬂng
a. the'consideration ofmécm&mm'srapom )
ey . — - . . . - iz _'.,,-.-.'-- r-. : apeag Y x ;'-_ A o r i
T M, e, ey --..-b,:.-.,..eﬂle%eﬁmrof:‘ﬁﬁoem.-;: PO R o o e S e e e 8 ST Sl ata T st eb,

"e:  the conskleration of the reponofﬂnAud&orsandﬁdngofﬂneir
remuneralion.

d. the confimation ofanybudgetpmposedby Excom.

-

e .maconsidesaﬂonofanyoﬂxérmauersrals'edatmamﬁm
including any resolutions proposed for adoption by such meeting,
and the voting upan any such resolutions,

FA\A € FDoc\Gen\Constitution, Two Rivers.dac
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4 the confirmalion of the “annual subscriplion and any speclaj levy
. determined by Excom for the year,

20.  PROXY . '
Votes may be given sither personally'or by proxy.

a memMmauappdnﬂngapmshaubemwminmeeommon :
form, oranyfonnappmvedbyﬂwomunder&ahandoﬂhe s
appoﬂarororhlsattomaydulyaumonsedhwm orﬁsueh :
Ttoe e el m o - appolnter s &' company, under fhe hand' of an oﬁicer duly{, A
' authorised in that befslf, :

;. . . a ..,
e L, : WY ..t e vy n e ! a,-_‘- e, LA Y ] 1'\-.‘, .‘.-.-.:.,'4-- ] !,»w A ;F -.g,- om

T ml :-h--;':'.:-'.r LRS- % ‘mainsttumenlofappohﬁng a proxy, Wwﬂh lha POWBI' Of - < % .
R aﬂomey(lfany)underwfddlﬁlssignedgramhﬁauycenmedcopy
SN + «  thereof, shall be deposited at the domiolium. cliandl of the
TR oo Association at least three days before-the time- appointed for
: : holdh:gthemee!h'ng oracyuumedmeeﬁng,atwhld;themon
named in such instrument proposes to vote: otheswies the person’
sonamadahaﬂnolbeen!ﬂlediovotelnmspedﬂaamo{.

# et eyt s - 4 :"21‘"“~SEBBGR|PWNS*“*‘ et o ey eyt et d o ey +opar s ok S Mom mnz o
e IR AR h-ﬁ.,-amu'mn"eaﬂ " ThsAsspclallamﬂlmugh-E:mm shaﬂb&anﬁlhdbfsvyamannual FD 2 e,
'sﬁbscnpt!onformepmposeofmeeﬁngeu-emenses which the’ )
Association has jncumed or 1 which Excom reasonably anficipates
meAssodaunnMItbeputandtodeﬁaythewsts of managing and
adminisfering the Assaciation ¢o aghleve iis objects set out in
Clause 5. Such subscription may be fixed snd caloulated annually in
advance and collested annually OR manthly in advance.

b. Excom shalf be enfiied al s discrefion to Increme tha annual
subscription from time to time.

S (, gff
A&
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c.  The annual subseription shall commence on a date to he
determined by Excom. The first subscription shall become due and
payab!aonmedayﬁeadforwmemement.masubsmpﬂmfor

any year after the first year shalf become due and payable on the
ﬁmtdayofdammyoﬂheséidyaaﬂrmmal.andonﬂmﬁefdaynf

each and every month if monhly.

d.  Excom may from ime to time detamiine and Gollect special fevies

- - & S L
S8 et T S G, g

4w -

from members in addition to the annual subscriptions should the :
heed for such wmemmmorcnmmmm EERR

hl

: '.'._"-: e i-.'_;:. v g _:~:,' TS ’f ’il'e-'a“n“a"m W"m'ﬂm@il ms 'of.z'l(d)'::-;"'-" .:_' -.. .
. ST hereof are. not paie within.ninety days of-due dals,.or should: & .- = -
:- 7 Tmemberbe in amear for three:months ¥ the subscriptions are pafd- © -

S e n. monty, then such subssioton: andior - lewy shall bobome .-
E . 'delmqusnl, and the Assodaton may Institule legal proceedings -
e wmmsmmmm;emmmemfmd,me costs of such -

proceedings shall be added to the subsoription dus’ by the

definqueiit member. A member whoss stbscription s delinquent foy
the cuirent year shall not be entitled to: )

cavhi amep -io—u—tn—,(.-?;,---.—-‘. il baw o

AP ce o g Sicmme -

-

VT ay ooe Tt 8, e

DN ..-'po-.—-,.-- B e TR TR 'y

Yoy om0 peran 1 e RN EOP .mmhate-eanddab&fatebeﬂoub&ww—«d R e )

B

- + ’ :
.

Seive on Excom,

Votea!asenem!orspecumeeﬁng. )

f Notwithstending the aforegoing, the aggrégate subscristion In any
Year shafl not exceed the sum of Rx without being confiimed by o
resolution of net less fhan 76% {seventy five per canf) of members
present and entitled fo vote at a general mesting,

RAC FlDoc'Gm\Cumn.T\;m Rivers.dac
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22,  ACCOUNTS _
8, Excom shall cause proper books of accounts of the administration
and finance of the Assoclation o be kept at the domiciim of the
Association or such other placé or places as it may think fit.

b.  Exvom shall cause to be lald before the Assoclation k1 Annual -
' . General Mesling, boo!esofaoeomt,balanoeshee&andmpoﬂsof .
the Associaion, b . .

-
. .
-

c. Atleastﬁm'e'ayear the “accounts of ‘the Assockation shell be - - )
. e ke ¢ e A e e 1'_. '-_"'- ,,,,, . m{ned:'&ﬂd-‘hﬂ"ﬁiﬂédméﬁ ﬁ:h inma’ a"d"%mm.'-'; .".:' 1 .‘".’:
s i, e, o o Accountand the balance sheals ascertained by mesz\_mm;_, R A P

B 25. DOMICILIUM _ .o e
Forallpurposesansingoutofmis consfitution lnnnldlnglhegivlng of
noﬁuesaudthesewhgofbgdpmcgss the Assoclation and sach member
chooses domicilium citandi et exacutandtas foliows:

a.  the Assoclation at - ; .
s by -sachmember<at the-portion registeredin s tidmer v = on v ez e

AN TR He s, v e, 5 ATYNOlicgwhich-may.be required:to-be-piven. infenmis o this=sr-czes
. Consﬂhmonmaybenlvmbymedwpalchdfmmfnwmmg - -

by pro-pakl post, inwiichevenf,sumnoﬂoeshallbedeemedto
have been received tert days afler the posting thereof from any Post
Office within the Republic. of Sguth Africa.

d.  Anymember shall be enfilled to change his aforesald domicliim by
giving Excom written notice by registerad post to this effect.

24. AMENDMENTS TO THE CONSTITUTION
Any amendment or addilion to the Constitution must be N\ ya

FAR € FIDocGen\Constiubon Fwo Rivers doc
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8. passed by a resolulion of not fess than 759 (SEVENTY
FIVEPEROENnofnmmberspmmt.andmﬂﬂedtovoh,
atege:mlmaeﬂngmd

b. conﬁmadbyme%elandsbistﬂet(?omcnorany
subsequelﬁhmlanﬂlomyfephclmsuch(wundl’andﬂie
Deveioperhwmhg .

© 25, NOMAJABIITY omemass L
el e e amdonéorﬁabuﬁwhmmdby.oron belmlféf ﬂleAshoa'albn e ot

[ e el .
A ¥ '. - % 5.':.;-.-.".'.5.¢n=..".', .:.

28.- INTERPRErA‘nOWARBITRAHON . o C e
RENEE a Shouldanydispuﬁaordwbtmisaastoﬂlemuonor
Sa s .manhgofmisconﬁtnﬁonwanyRmeaandReguhﬁonsofﬂfe
P el Associaﬂon.ExcomshanbaiheMarbnerandihdedﬂonshaﬂ
i bebmuponmemembem.

s e by ~~mnmmqmmommmwwmwmmw erBouge
dessse e mepenemineeenma #ss-c-Which-may arisp-shall:in-fhefirst-nstance be:referred:to-Excomm o isovrive;
S ded’de%éﬂ;erﬁedlspuﬁehhetmla{esto any legal guestion or .

constitutes a dispute ralaﬁnglophysbddesignorlandsmplm.'
Thel'eaﬂerfhedlspme. if legal, shaﬂberefmdfwdecusbntoa )
. mﬂb{msanbradmateofthe(?ape&rofnoﬂessmmﬁve .

2 yearsslarﬂhgorifrehﬁngbphyslea!designorhndsmmtoa -

qtlaﬁnedArdﬁbetofnotlessﬂmmyaars‘shndm agreed upon
i ‘ by the parles %o the dispute, who shall then determine the dispute.

hlheeventofmepamasbe!ngunabletoagtaeuponaselﬂor
advocate or architect who should: be appointed to determine the-
dispute, lhen the Asbitrator shalt be nominaled by eﬂher the

mcﬂmmmmmm | L
AL éfvr
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President of the Cape Bar Council or the President-in-Chief of the
Institute of South African Architacts, as the cage may be,

6. The Arbllrator shall not be bound 1o follow strict principle of Law,
but may decide the matter stibmitted to him according to what he

- considers just and equiab!emﬁxemm therefore,
thestncimiesoflawnaednotbeobsm«iorhhanhioawount

by him in aniving at his declsiofi. The parfies desire thal such -

dedslonbeanivedatasexpediﬂwsbdhdaslnfmmlyaspossbb

. : wﬂhwlany‘pbadhgsordismyofdoumem andwhhout‘it'-:_':~-

R bemgneoessalyioobsemmemmﬂfmdema,ormeusw B

. . .
o i

Lo ':'?:-'.n'-f:.-‘-"f.=‘.l£=°\=:9*-";"-ri.'f's <« % - 'slriet formalifies::or- proﬁdures. In-{he. absshow. of - agmameh&- oamdlenk

.- between the partias, the pmeaduretobafo!lowedshanbelaiddm
SR . bylheArbn:alor
- . d.- Wilhout In any way limifing, or derogating from mhgmxamyofms

- powers, ﬂwArbItmtorshaﬂ. in -addition, beenﬂtledtomakesuﬂr

ot - ¢ onderas fo the payment of legdl costs and othér expenses Incumed .

byﬂtapamtoﬂ\eamMmashedeanstdeqmbhmau
lhedmumstanm

LN

. oap o o e, eetrny wyed c " ..'——-. » Laymvery W e -

E S SH Y et O -‘lhs-parﬁes imumbty agree-ihat ﬂle-dedsbwoﬂha-Amﬂmwan#“ ey

any matfer:in dispirfe $hiall be final and binding upon alf of them,

whether they weré pariies 1o the dispute,or nof, end may be made .
an order of any compelent Court. Notwithstanding the reference in”’

this Clause to "an Arbiirator”, any such Arbitrator shall act as ‘an
expert and shal not therefore.be bound-by the provisions of any
arbitration laws for the ime being In force.

2. SUBMISSIONOFPLANS =
No Member shall submit any plans to the Councll or commance the
erection of, or alterstion or addition o any building or ofher stfuc-tur/o on any

F\ € RDocGen\Constiution. Two Rivers.doe K/
J

«(/ 1

\
<

,*x:*)?,}’o

e@
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portion or pemmit the same unless the plans thereof have fist been
wmmdmaMappmdmamManmwﬂhMepmdmassQMm
the Deslgn Guideliies, Appmvalofamembersbuﬂdmlﬂmvmlba
subject o a flat scrutiny fee 6fR - payable to the architacts, Smuts
& Boyes. g

28.  SUBDIVISION
No Membershallbeenﬂﬂsdbsubdivﬂeanypmﬂon in the Development
registemd‘mnmkname.' :

>,20. ©  CONSTRUCTION-OF DWELLINGS -

At G wsmbNounﬁ ownershallbe énfitied-tb construict mioss- than-cite. maln-dﬁé’ﬂim-s A

LRt ol md e, onemanamdweﬁng.andtwofammuageson-egchhndunﬂp%r&e- T
| el . pumoses of this. resiriclion any exdsting main".dweling/s, rifanager's ‘
PCRS P dmlﬁnglsorfann%wﬂd:maymyhaveheenmm=

A& - . &hemnbefslandunﬂlnmofﬂnafomaigwwonmwmm -
cesiont o lime as the member shal have acquired: such land unk shall be : -
T ;--:dlsragaﬁedandhuibedeeaﬂed!o-beheonhvenﬂonofﬂieaf«'e_said'-
SR -restriction and the respective unit ownel's shaff b entiiled 1o continue:

1 ulﬁsmgsucheﬁsﬂngerectimsinmssofﬂteaforssﬂm-

porm et s T provided however; that such-existing aindwelimg/s; hanger s dwelingly -~~~ -

brerimaierssnar zaw*’trwoﬂamwltagels-shal!-bem “Into-accountthereafier-for- the rrposes ofesrteer it
SRR : dem‘imganyadduma!numbuofhouemgunnsmemmmner R :
shall thereafier be pesmiited or erifitied o erect on each jand unit In terms
of {his constiufion.

30.  ANIMAL RESTRICTIONS

On account of the ecological sensliivily of the area and nalurs of fhe
development,mdmaddiﬂontomemeneed prohibition to be registered
against each porion that fhe property may not be utilised for the purpose of
camying on any piggety -or daipy business the Developer

FaA € Fidoc\onConstiution Two Riversdss
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necessary to impose a Imitation on members on what animal species may
be kept on the development. No member may be entitied to OF permit any'
paty to keep more than five cows, sheep, p!ganrgoa!s on the
davelopment, -

&
W

31.  ALIEN VEGETATION

Allmembere shall be obliged to be consolous of the potential threat of alien -
vegetation andtoassistlnthe uontmlandemﬁcaﬂon themfas a matﬁer

ofprlorlty
Tmy Yt gRs senvnuos ROADS : B e e AP 1 I o e A § o
T, ToLmet ki . N g e e D . ---.-". LR ST -"z'-- S "“?u«.--:;mm" n-"="*- el a
Cemtien : ‘i w fundements! design psmelp!e of the Bmhpment that the Intended

e e e w0 " fand usege and -supporling: servitude road structure must be “In ‘harmony -
s - with the rural spifit of the Development and to this end 1t s the intention to'

R mmemmmdmemmmmemmmw-
e _ permit any tarring thereof. - . ’
1 .. -

Wﬁ**ﬁﬂ%ﬂﬁ@?RO%@WMER&ASS@@MH@NE@WW W ity
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Appendix 2

J ., Community Schemes
Ombud Service

ADJUDICATION ORDER IN TERMS OF SECTION 54
OF THE COMMUNITY SCHEMES OMBUD SERVICE ACT NO.9 OF 2011

Ref: CSOS480/WC/19

IN THE MATTER BETWEEN

THE RIVER FARM TRUST Applicant
(Represented by Jonathan Schrire in his capacity as trustee of the trust)

and

THE TWO RIVER PROPERTY HOME OWNERS ASSOCIATION  Respondent
(Represented by Coen Swarts in his capacity as the chairperson of the POA )

ADJUDICATION ORDER

EXECUTIVE SUMMARY

« Relief applied for in terms of the CSOS Act: Section 39(1)(c)- in respect of

financial issues ~ for an order declaring that a contribution levied on owners or
occupiers or the way it is to be paid is unreasonable and requesting an order
for an adjustment of such contribution to correct amount.

o Date Adjudication conducted: 10 November 2020

¢ Name of the Adjudicator: Zama Matayi

¢ Order:



1. The Application to declare the contribution (the special levy) levied
on the Applicant or the way it is fo be paid, incorrectly determined or
unreasonable is granted.

2. The Two Rivers Farm Property Owners Association is ordered to
refund within twenty-one (21) days from date of this order, the
Applicant the amount of R161 893.00(special levy) pius interests
from the 10 July 2017, charged at the rate charged by the Association
on arrear levies.

3. The application to compel the Two Rivers Farm Property Owners
Association to reinstate and or to reverse or refund an amount of
R33 077.00 (Applicant’s one thirteenth share) into the Association's
bank account is refused.

4 No order as fo costs is made

¢ Circulate: No
s Authority:
o |eqislative Provisions: CSOS Act no. 8 of 2011

Land Use and Planning Ordinance of 1985
* Quality Assured by & date:

e Date issued: 18" November 2020
e Date sent to parties: 18t November 2020
INTRODUCTION

The Applicant is the River Farm Trust, owner of portion 20 of erf 1646, Paarl
(Franschhoek). represented by Jonathan Schrire in his capacity as a
representative of the trust, the mandate or authority to represented the
respondent is on file.



2. The Respondent is Two Rivers Property Owners Association, a Home Owners
Association established in terms of section 29 of the Land Use and Planning

Ordinance (LUPO)

The community scheme is The Two Rivers Property Owners Association which
is duly constituted in terms of s 29 of the Land Use and Planning Ordinance
(LUPO) for a community scheme known as Two Rivers Property Home Owners
Association located at Paarl, Cape Town.

This is an application for dispute resolution in terms of section 38 of the
Community Schemes Ombud Service Act 8 of 2011 (“the CSOS Act”). The
application was made in the prescribed form and lodged with the Community
Schemes Ombud Service (CSOS) by way of emall.

The application seeking relief in terms of section 39 of the CSOS Act, is in
respect of-

839(6)(b): In respect of financial issue
ie. an order declaring that a contribution levied on owners or occupiers
or the way it is to be paid is incorrectly determined or unreasonable, and
requiring an adjustment of the contribution.

6. This matter is adjudicated in terms of the CSOS Act and Practice Directive on
Dispute Resolution, 2019 as amended and more specifically the amended
Practice Directive dated 23 June 2020 which provides under paragraph 8.2:-
“Adjudications will be conducted on the papers filed by the parties and any
further written submissions, documents and information as requested by the
appointed Adjudicator. The parties were requested to make written
submissions. The adjudication was conducted on 10 November 2020 and an
order is now determined.

PRELIMINARY ISSUES

7. No preliminary issues were raised / (legal representation, points in limine)



RELEVA

NT STATUTORY PROVISIONS

8. Section 1 of the CSOS Act defines-

"community scheme" as “any scheme or arrangement in terms of which there is
shared use of and responsibility for parts of land and buildings, including but not limited
to a sectional titles development scheme, a share block company, a home or property
owner's association, however constituted, established to administer a property
development, a housing scheme for retired persons, and a housing cooperative and
"scheme" has the same meaning”

“dispute” as “a dispute in regard to the administration of a community scheme
between persons who have a material interest in that scheme, of which one of the
parties is the association, occupier or owner, acting individually or jointly”

9. Section 38 of the CSOS Act provides-

“Any person may make an application if such person is a party to or affected materially
by a dispute”.

10. Section 45(1) provides-

“The Ombud has a discretion to grant or deny permission to amend the application or
to grant permission subject to specified conditions at any time before the Ombud refers
the application to an adjudicator”

11.Section 47 provides-

On acceptance of an application and after receipt of any submissions from affected
persons or responses from the applicant, if the Ombud considers that there is a
reasonable prospect of a negotiated settlement of the disputes set out in the
application, the Ombud must refer the matter to conciliation.

12. Section 48 (1) provides-

If the conciliation contemplated in section 47 fails, the Ombud must refer the application
together with any submissions and responses thereto to an adjudicator.

13.In terms of Section 50-



“The adjudicator must investigate an application to decide whether it would be
appropriate to make an order.”

14, Section 51 provides for the investigative powers of the Adjudicator:

{1) When considering the application, the adjudicator may-
{a) require the applicant, managing agent or relevant person-
{i) to give to the adjudicator further information or documentation;
(i) to give information in the form of an affidavit or statement; or
(iii) subject to reasonable notice being given of the time and place, to come
to the cffice of the adjudicator for an interview,
{b) invite persons, whom the adjudicator considers able to assist in the resolution of
issues raised in the application, to make written submissions to the adjudicator within
a specified time; and
{¢) enter and inspect-
(i) an association asset, record or other document;
(i) any private area; and
(i) any common area, including a common area subject to an exclusive use
arrangement.

15.1f the dispute has not been resolved through conciliation, the matter may be
referred to an adjudicator. Accordingly, a certificate of Non- Resolution was
issued in terms of Section 48(1) of the CSOS Act. In terms of the ceriificate
of non-resolution the Applicant seeks an order to compel the Respondent to
carry out specified repairs or to have specified repairs made.

SUMMARY OF RELEVANT EVIDENCE
Applicant’s Submissions

16.This is an application to declare a contribution levied on the Applicant
unreasonable and requiring an order for the adjustment of the of the
contribution. The Applicant is the owner of portion 20 Of erf 1646 Paarl and
represented by Jonathan Schrire. The Applicant purchased his property in
2002 directly from Anglo American when the Two Rivers Farm was
subdivided by Anglo and sold in portions. Applicant signed the Anglo
American Constitution and became a member of the Association. The

prerequisite of membership to Property Owners Association if part of his tile
5



deed as in the case of all other owners. The property Owners Association
comprises (The POA) of 13 farms, of 20 to 50 hectares each, spreading over
5 km near Franschhoek. There are two access roads on the estate.

a. A 5 km road which has two access gates off the R45, which crosses
bridges over two rivers and gives access to 12 of the farms.

b. A separate entrance gate and access road of 700 meters that gives
access to only one farm, the Applicant, portion 20(formerly portion 3).

17.The Applicant submitted that the levy policy was changed drastically in mid-
2017, so that the Applicant, portion 20 who has an entirely separate
registered servitude access to his farm, for which he is obliged to pay all the
costs on his own, is also forced to share in the costs of roads and bridges on
the common access road, none of which provides access to his farm. So
effectively the Property Owners Association is not paying for portion 20
access road but expect the Applicant to contribute towards the costs of
maintaining the roads and bridges on common access roads.

18.The Applicant submitted that governance documents of the scheme are
subject to the common law principle in that they must be fair and reasonable;
He further submitted that as it stands the constitution and the rules are not
fair in that Applicant is expected to contribute toward the costs of the two
access roads when others are not contributing to his. Applicant submitted that
there is no reciprocal benefit from this arrangement as the roads and bridges
has nothing to do with his farm as they are kilometers away on the other side
of Wemmershoek river. The Property Owners Association, unlike traditional
Home Owners Associations or Body Corporates, has no common areas at
all. The main access road consists entirely of servitudes that pass over private
farms. Members are levied to share the costs relating to private, not common

property.

19. The special levy which is the subject matter of this application consists of two
parts.



» R112 549.00 being costs associated with the access road through the
estate which consists of a series of servitudes over privately held farms
(farms 7 through to 13). The Applicant submitted that not one meter of
this land is common property.

» R49 344.00 being a one fifteenth share of the road costs over the two
neighboring properties which are not even part of the POA (portions
14 and 15).

The Applicant therefore submitted that the POA demands that he
contributes towards privately owned land that is subject to servitudes. The
Applicant made reference the 2013 when the Eastern part of the common
road was tarred and only paid for by 7 of the 13 farms based on which
road they use for access. The POA Special General Meeting held on the
25 November 2013 held that “costs for the tarring of the road will be paid
in proportion to the usage of and benefit received by each farm”. The
November 2013 SGM resolved that farms 1 through to 7 would be
responsible for the road from portion 1 entrance to the entrance to portion
6 as well as for the Wemmershoek river bridge. The Applicant therefore
submitted that the other 6 "Western” farms, 8 to 13 were not asked to pay
anything since it was envisaged that they would eventually share in the
costs of resurfacing the road on their Western side of the estate. The
Applicant also made reference to the situation where the other 8 farms
were asked to share in the costs of the Eastern road because the Western
route over the berg river was block by floods. Therefore the only reason
why all farms were asked to pay for the first Eastern road was because
they all used it, not because of any general principle that all farms had to
share equally in all roads.

20.Applicant submitted that the principle of differential levies was well
established and applied. Farms only shared in the costs of roads and bridges
that they used to access their farms. There was no principle that had to share
equally in all roads. The principle that farms had to share equally was only
introduced in the POA constitution in 2016. Clause 22.7 of the Constitution
provides as follows:



22.7. In calculating the levies payable by each member, Excom shall
as far as reasonably possible -

22.7.1 Assign those costs and expenses arising directly out of or
directly attributable to a portion to the owner thereof:

22.7.2 Assign those costs and expenses arising directly out of all
directly attributable to more than one portion to the owners
of those portions, and

22.7.3 subject to 22.7.1 and 22.7.2 assign those costs relating to
two Rivers Farm generally to the owners of all portions
equally, or if consolidated then as if the consolidation had
not taken place, provided however that excom may in any
case where it considers equitable fo do so, assign to any
owner a greater or lesser share of the costs as excom
considers may be reasonable in the circumstances.

21.At a POA Special General Meeting held on 17 March 2017 members with the
exception of the Applicant agreed that all major common infrastructure should
be paid equally by all farms, irrespective of whether they use it or not. As a
result of this all farms were required to share in the R3.3 million costs of the
‘new road irrespective of whether they use it for access to their farms or not.
The Applicant’s objection was overruled as a result he was obliged fo pay a
special levy of R161 893.00 which amount was paid on the 10 July 2017. A
further R33 077.00 of Appiicant’s funds were used, being Applicant farms one
tenth share of the R430 000.00 common funds in the POA account which
were allocated to the Western Road. In May 2017 the Applicant submitted an
application to the POA to exit the Association due to the unique qualities of
portion 20. The application was considered by Excom and conditions of
approval drafted and given to the Applicant for consideration and acceptance.
It seems like the conditions were not accepted hence the Applicant is still a
member of the POA.

Relief sought by the Applicant:



22 Applicant seeks an order declaring that a contribution levied on owners or
occupiers or the way it is to be paid is unreasonable and requesting an order
for an adjustment of such contribution to correct amount and further seeks a
order to compel the POA to refund both the special levy he paid and to refund
his portion of the ordinary levies that were allocated solely to the Western
Road.

Respondent’s Submissions

23.The Respondent submitted that Membership of the Association is obligatory
for all owners of the thirteen comprising portions of the Two Rivers Farm
Estate and is as such enshrined in the individual Title Deeds of each portion.
It follows that each individual member portion subscribes to the overall
interest of the greater collective, with the letter and spirit of the currently valid
constitution (2002 version) as guide. It was submitted that section 29.(7)(a)
of the Stellenbosch Municipality Land Use Planning Bylaw of 2015
determines that the members of an Association such as the TRPOA are
“...Jointly liable for expenditure incurred in connection with the association”.
The Applicant submitted that “benefit to” and/or "use by" an individual portion
must by implication be subservient to the overall interest and good of the
estate in its broader definition.

24. Applicant (portion 20), since becoming a member of the TFPOA in 2002 when
the portion was acquired from the then owner, Anglo American farms Ltd -
and up until late in 2018, has been successfully using the same “central
servitude road / common access road” - which all other members have been
using - to get access to portion 20. It was only in 2018 - some 16 years after
acquiring the portion - that Applicant elected to construct a road on his
servitude route over portion 1. Applicant submitted that the “pay only for what
you use’ principle has been the subject of exhaustive discussion and
deliberation in the TRPOA and the eventual majority decision (11 out of a
possible 13 votes, with Applicant not being able to vote due to his non-
payment of levies and one other member abstaining) has confirmed that al]
members should share equally in all financial costs pertaining to infra-

structure over the whole of the Two Rivers Farm Estate. Respondent
9



submitted that there is no legal basis whatsoever for portion 20 to be
exempted from his financial obligations as a member of the TRPOA. Portion
20’s farming activities make extensive use of the common infrastructure.

25.The Respondent argued that should the argument of Applicant carry the day,
it would create a chaotic situation and probably signals the end of the TRPOA,
and of many other Estates as well, for that matter. Portions 10 and 11,
situated at the Westem entrance, can then equally argue that they should be
exempt from paying for any part of the central road beyond their immediate
area. Portion 4, on which there are no inhabitants or farming activity, can
argue that it should be refunded all levies since no “benefit” has been derived
and it does not “use” the road at all. The Respondent argued that the Clause
23.18 of the 2019 Constitution should apply. This clause states that all costs
and expenses incurred n connection with the maintenance, upkeep and or
replacement of the road network comprising the main servitude road including
the two bridges shall at all times be shared equally between all members.

Relief sought by the Respondent

26.Respondent seeks an order dismissing or refusing the Application.

EVALUATION & FINDING

27.In proving his case the Applicant relied on previous policy decisions and
practice that property owners only paid for the roads they use for access and
that that his farm was not expected to contribute toward the Westem road. in
this regard the Applicant referred to the minutes of the November 2013
Special General Meeting. The Applicant further relied on the May 2016 SGM
which confirmed this position in which 6 farms had to pay 2 years later
because they using the Western road. The Applicant further relied on the
various Constitutions of the Association.

a. The 2002 Constitution which he signed. Applicant submitted that this is
the only constitution that has been registered with the Local Municipality
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and according to the Adjudication Order under case reference number
CSOS8290/WC/19 the only one that is valid.

b. The 2016 Constitution was adopted by the POA but never filed and
approved by the Local Authority. This Constitution contain the provision
carried forward from previous constitutions, that the other 12 farms will
not pay anything towards the access road to Applicant’s farm.

c. The 2019 Constitution which was drawn up in response to the
adjudication order that ordered the POA to draft a reasonable way of
sharing costs.

28.1t is common cause that portion 20 has unique attributes and is one of the
portions of the Association with a separate road servitude enabling separate
access as well as a separate water allocation. It is further common cause that
costs in the estate were paid in proportion to the usage and benefit received.
it is common cause that this principle was recognised in the Constitution of
the scheme in that where there were issues of equal and common interests
to all 13 portions they were addressed and paid for equally. Things changed
at the 17 March 2017 Special General Meeting where it was decided that
every property ownér would pay a special levy equally toward road
maintenance regardless of the use and benefit.

2002 Constitution

29.The 2002 Anglo Constitution seems tc be the only version that was approved
by the Municipality. This Constitution states that an amendment or addition to
the Constitution must be

a. Passed by a resolution of not less than 756% of members present and
entitied to vote, at a general meeting and
b. Confirmed by the Winelands District Council or subsequent local
authority replacing such Council and the Developer in writing.
It is common cause between the parties that the 2002 Constitution is the valid
constitution as conceded by the Respondent in their final written submission.

i1



2016 Constitution

30.The 2016 Constitution attempted to amend the original 2002 Constitution but
did not succeed because this Constitution was never filed and approved by
the Local Municipality. The 2016 Constitution contain the provision carried
forward from previous constitution, that the other 12 farms will not pay
anything towards the access road to Applicant's farm.

31.Assuming that the 2016 Constitution was approved by the local Municipality
and therefore enforceable. The calculation of the Applicant's special levy
would in any event have been incorrectly determined because clause 22.7
states that in calculating the levies payabie by each member, Excom shall as
far as reasonably possible ~

22.7.1 Assign those costs and expenses arising directly out of or directly
aftributable to a portion to the owner thereof;

22.7.2 Assign those costs and expenses are rising directly out of all
directly attributable to more than one portion to the owners of
those portions,

This did not unfold at the SGM held on the 17 March 2017, instead Excom and
or members of the Association decided to invoke Clause 22.7.3 without
subjecting that decision to Clause 22.7.1 and 22.7.2 as required, and simply
assigned those costs relating to Two Rivers Farm generally to the owners of all
portions equally. This | find to have been contrary to the Constitution which
determines the calculation of levies and special levies payable. On this version
alone the Respondent’s version would not stand the test of time.

32.In the CSOS adjudication with reference number CSOS290/WC/19 the
Applicant in that matter among other things sought an order declaring the
imposition of special levies for the upgrade of the service road (Western Side)
equally on all members to be unreasonable. The applicant being portion 1
whose farm contributed to the Eastern road in 2014 refused to pay the new
Western Road levy of R161 893.00. The prayer was granted and the POA
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was ordered to convene a Special General Meeting of its members to deal
with the issue of costs and expenses on a reasonable basis in the new
Constitution.

33.The CSOS adjudication order found the decision taken to impose special
levies for the upgrade of service roads on afl members in equal shares based
on the 2016 Constitution invalid until a new Constitution is accepted. This
then led to the birth of the 2019 Constitution which was recently approved by
the Municipality. This Constitution is valid from the date of approval by the
Municipality unless specifically mentioned. It was alluded that the Applicant
lodged an appeal against the approval of the 2018 Constitution. The details
and status of this appeal is unknown at this stage.

2019 Constitution

34.The CSOS adjudication order gave birth to the 2019 Constitution which was
adopted at the Special General Meeting held on the 17 April 2018. This
Constitution although adopted at the meeting, at the time this application was
lodged, the Constitution was not approved by the Local Authority or CSOS as
yet therefore not effective as yet. In the final written submissions it was
mentioned that this Constitution has now been approved by the Municipality
| was not requested to deal with the provisions of this Constitution and | shall
therefore not pronounce on the validity and of this Constitution. This
Constitution is effective from the date of approval by the municipality unless
specifically mentioned. its application cannot be retrospective unless
specifically mentioned. The 2019 approved Constitution can only regulate the
scheme conduct going forward it cannot apply retrospectively unless
specifically mentioned. As far as contributions are concerned the 2019
Constitution does not have any application to the previous contributions made
prior to its approval unless retrospectivity was addressed in the Constitution.

Reasonableness
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35. Considering the reasonableness of the Excom decision to make every owner
pay equally regardiess of use and proportion, one needs to iook at the scheme.
It is common cause that this is not an ordinary Home Owners Association
where there is shared responsibility and use by all members. The roads seems
to be one of infrastructure commonly shared by some or all members of the
Association. The roads in question are not owned by the Association and
therefore not common property as one would understand the concept of shared
use and responsibility in the communal living setup. The roads in question are
subject to servitudes and are owned outside of the Association. Portion 20 has
unique attributes and is the portion of the Association with a separate road
servitude enabling separate access as well as a separate water allocation. The
Applicant’s access road is about 700m compared to the 5km road to which he
obliged to contribute to. It was also mentioned that there was reluctance to
contribute towards upgrade of the Applicant’s access road by some members
because there was no point of contributing when in fact, they were not using
the road.

36.Considering the nature of competing interests; and the impact of the decision.
Even if one can accept that all members are to contribute equally towards
upgrade and maintenance of the roads. Applicant's contribution toward a 5km
road will be much greater than the contribution of others towards a 700meters
access road to his farm. One must accept that this is not the normal or ordinary
Home Owners Association with common facilities and infrastructure. The
uniqueness or the exira ordinary nature of the scheme that requires extra
ordinary measures in place. The Association recognised the unique attributes
of the scheme, in particular of portion 20 by considering an exit strategy from
the Association by portion 20. The exit of portion 20 was approved by Excom
on certain conditions which | assume were not adhered to by the owner of
portion 20. This to me is an indication of a recognition of the uniqueness of the
scheme and the attributes of portion 20. The Association withdrew its approval
to exit and Applicant is still a member of the Association.

37.The decision taken on 17 March 2017 that all member will contribute equally
towards maintenance and upgrade of the roads was notin line with the general
practice of the “use” principle. If members of the association do not contribute
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to the maintenance or upgrade of Applicant's servitude private access road
then it cannot be reasonable to except the Applicant to contribute.

COSTS

38.

As far as costs are concerned parties to a dispute are generally required to
meet their own costs. This includes the application fee, the fee for inspecting
and obtaining copies of any submission or reply, any personal costs incurred
to attend the adjudication and any legal costs incurred in making and
responding to an application.

ADJUDICATION ORDER

39.

39.1

39.2

39.3

394

tn the circumstances and for the reasons stated above, the following order is
made in terms of section 54(1)(a) read with section 39(1)(c) of the Community
Scheme Ombud Service Act No. 9 of 2011,

The Application to declare the contribution (the special levy) levied on
the Applicant or the way it is to be paid, incomrectly determined or
unreasonable is granted.

The Two Rivers Farm Property Owners Association is ordered to refund
within twenty-one (21) days from date of this order, the Applicant the
amount of R161 893.00(special levy) plus interests from the 10 July
2017, charged at the rate charged by the Association on arrear levies.

The application to compel the Two Rivers Farm Property Owners
Association to reinstate and or to reverse or refund an amount of
R33 077.00 (Applicant's one thirteenth share) into the Association's
bank account is refused.

No order as to costs is made
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RIGHT OF APPEAL

35. Section 57 of the CSOS Act, provides for the right of appeal-
(1) An applicant, the association or any affected person who is dissatisfied by an
adjudicator's order, may appeal to the High Court, but only on a question of law.
(2) An appeal against an order must be lodged within 30 days after the date of delivery
of the order of the adjudicator.
(3) A person who appeals against an order, may also apply to the High Court to stay
the operation of the order appealed against to secure the effectiveness of the appeal.

DATED AT Cape Town ON 18t November 2020
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