
AGENDA 7TH MEETING OF THE COUNCIL 2022-08-24 
OF STELLENBOSCH MUNICIPALITY 

12. 
CONSIDERATION OF ITEMS, REPORTS, COMMUNICATIONS, PETITIONS 
AND APPLICATIONS SUBMITTED VIA THE OFFICE OF THE MUNICIPAL 
MANAGER 

12.1 
MUNICIPAL PUBLIC ACCOUNTS COMMITTEE (MPAC): [CLLR 
WF PIETERSEN] 

12.1.1 
CONSIDERATION OF CONTRACTOR’S EXPENSE AND LOSS CLAIM 
RELATING TO BSM/17/20: UPGRADE OF STELLENBOSCH MUNICIPAL FIRE 
STATION 

Collaborator No: 
IDP KPA Ref No: Good Governance and Compliance 
Meeting Date: 19 August 2022 

1. SUBJECT: CONSIDERATION OF CONTRACTOR’S EXPENSE AND LOSS
CLAIM RELATING TO BSM/17/20: UPGRADE OF STELLENBOSCH MUNICIPAL
FIRE STATION

2. PURPOSE OF REPORT

Is to provide feedback and a recommendation on the Expense and Loss Claim as
submitted by Ilitha Painters and Decorators CC T/A The Construction Company
(hereafter referred as the “Contractor”) in respect of additional compensation due to
the Contractor for events outside of its control.

3. DELEGATED AUTHORITY

Council

4. EXECUTIVE SUMMARY
The tender for the works was submitted by the Contractor on 18 October 2019. The
tender was valid for one hundred and twenty (120) days and lapsed on
15 February 2020.  It would have been reasonable to expect that the contract (MBD
7.2) would have been signed during this time period and that the Contractor would
have provided the Employer with a Construction Guarantee.

However, the conclusion of the contract did not occur within this timeframe. As a
result of the Level 5 Covid-19 lockdown (starting 26 March 2020), the MBD7.2 was
signed on 25 May 2020 (during Level 5 Lockdown).  As per the government
regulations, construction sector activities could only resume on 1 June 2020,
implying a later site hand-over.

The Contractor did not submit the Construction Guarantee because the Employer
did not issue a Purchase Order (PO) to the total value (R8.764 million) of the
tendered sum. The Employer issued two (2) PO’s during the latter part of 2020 (circa
November) to the value of R1.9m and R2m respectively. Subsequently, the
Contractor questioned the Employer’s commitment to honor the contract for the total
contractual tendered value of R8.764m and maintained its position on the risk of the
Employer’s financial commitment.

At a meeting held on 05 May 2021, the Parties agreed that the project would
continue, for the full scope and value on condition that the Employer will issue written
confirmation of project funding and would generate the necessary PO for the full
value.
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The Contractor issued a letter on 13 May 2021 where it sought clarity on its ability 
to submit an expense and loss claim for the lapsed time between site hand-over and 
the closing of the tender. In consultation and on behalf of the Employer, the Principal 
Agent provided the same in its letter issued 18 May 2021.  

Although the Principal Agent would normally reject the contractor’s expense and 
loss claim on the grounds that the Contractor is also in default, it does however take 
note of mitigating factors that surrounded the project from the start such as the 
Covid-19 pandemic and discussions between the Parties around reduced PO values 
being issued culminating in discussions of reduced/re-prioritization scope of works 
and delayed directives from the Employer. 

It must also be noted that the Contractor has completed the work three (3) months 
earlier than the contractual completion date, thus providing earlier beneficial use to 
the Employer. In the spirit of mutual co-operation, the Principal Agent recommends 
that the Employer provide some form of compensation to the Contractor in that there 
has been an impact on the performance by the Contractor due to some events that 
were outside of their control. 

The escalation is calculated using the CPAP method, with September 2019 as the 
base month and an offer of R520,695.05 excluding VAT be provided to the 
Contractor as compensation for the undue delays to the project. 

5. RECOMMENDATION

For MPAC consideration

6. DISCUSSION

6.1 BACKGROUND

At the onset, it must be noted that this submission is post the contract completion of
the works. The reasons for this include the uncertainty of the Parties (i.e. the
“Employer” and “Contractor”) on how to evaluate the claim considering that the
Contract Price Adjustment Provision (CPAP) was excluded from the contract and for
reasons unknown, delayed responses from the Employer in providing direction on
the matter based on the aforementioned.  Furthermore, the Contractor completed
the work three (3) months earlier than the contractual duration.

The tender for the work was submitted by the Contractor on the 18 October 2019.
In the tender document, it is stipulated that the pricing must be valid for one hundred
and twenty (120) days after the tender closing date of 15 February 2020. All things
being equal, it would have been reasonable to expect that the contract (MBD 7.2)
would have been signed during this period and that the Contractor would have
provided the Employer with a Construction Guarantee as stipulated in Clause 42.2.5
of the Contract Specific Data (C1.2.2) thus enabling site hand-over and
commencement of works.

It would then also be reasonable to assume that if the above requirements were met,
the site hand-over would have occurred at the beginning of March 2020. Pursuant
to the provision of Clause 42.2.6, for a ten (10) month contract duration, the works
would have been completed in December 2020. If the above has taken place, it
would be reasonable to assume that the Contractor would have completed the works
at the rates tendered, therefore not needing to submit a claim for their perceived
losses.
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However, the conclusion of the contract did not occur within this timeframe. As a 
result of the Level 5 Covid-19 lockdown (starting 26 March 2020), the MBD7.2 was 
signed on 25 May 2020 (during Level 5 Lockdown). As per the government 
regulations, construction sector activities could only resume on 1 June 2020. This 
would imply that site hand-over could only be done on this date. 

At this stage, the Contractor did not submit its Construction Guarantee. The 
Contractor noted that the reason for this was that the Employer did not issue a 
Purchase Order (PO) to the total value of the tendered sum. The Employer issued 
two (2) PO’s during the latter part of 2020 (circa November) to the value of R1.9m 
and R2m, respectively. The sum of these values did not equate to the total 
contractual tendered value of R8.764m. 

Subsequently, the Contractor questioned the Employer’s commitment to honour the 
contract for the total contractual tendered value of R8.764m. In the interest of 
mitigating project delays, the Principal Agent had engaged the Contractor to 
commence with the works by identifying the priority of works that could commence 
and equate to the value of the PO’s issued. The Parties continued to engage, despite 
the Employer providing verbal assurances to honour the contract for the total 
contractual tendered value of R8.764m, the Contractor had maintained its position 
on the risk of the Employer’s financial commitment. 

In February 2021, at the request of the Employer, the Principal Agent submitted a 
chronological report providing an update on the status quo of the project. The project 
had remained stagnant until end of April 2021, when further discussions were held 
between the Contractor and Employer to reach an end to the impasse in terms of 
project value and scope of works due to budget constraints. 

Finally, at a held meeting on 05 May 2021, the Parties agreed that the project would 
continue, for the full scope and value; the Employer would generate the necessary 
PO values, on condition that the Employer will issue written confirmation of project 
funding to the total contractual tendered value of R8.764m. This letter was issued 
by the Employer on 06 May 2021. 

Subsequently, the Contractor issued a letter on 13 May 2021 where it sought clarity 
on its ability to submit an expense and loss claim for the lapsed time between site 
hand-over and the tender close. In consultation and on behalf of the Employer the 
Principal Agent provided the same in its letter issued on 18 May 2021. This final 
confirmation was accepted by the Contractor and the site was handed over on 
21 May 2021. The Construction Guarantee was issued to the Employer on 
27 May 2021, thus contractually enabling the commencement of the works on site. 
The above commentary concludes the project timeline. 

6.2 EXPENSES AND LOSS CLAIM 

The Contractor described the events that gave rise to the expense and loss claim in 
its letter dated 13 May 2021 and 23 July 2021. The Contractor had recorded the 
impact of the delays in the commencement of the project. The Contractor noted that 
it was never expected of any tenderer to hold their rates for two (2) years. 
Furthermore, the Contractor has previously recorded that it was not prepared to hold 
its tendered prices. Therefore, it engaged the Employer on the expense and loss 
concept in the JBCC Principal Building Agreement (PBA), Edition 4.1 March 2005.  
The Contractor had submitted its notification and claim under the provision of JBCC 
PBA Clause 32.5.5, default by the Employer or his Agents. The reasons giving rise 
to the basis of the claim were recorded as; the delay in site hand-over and the 
commencement date by the Employer or his Agents, as well as the stoppage of the 
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project due to the Covid-19 pandemic. The Contractor noted that as a result of the 
abovementioned delays it had incurred an increase in its tendered costs and is 
therefore entitled to additional costs for labour, plant, and material.  

The contractor claimed additional costs associated with labour, plant, and materials. 
The total value of the claim submitted by the contractor is 
R1 317 432.77m excluding VAT. 

6.3 ADJUDICATION 

6.3.1      Method of the claim analysis 

In the analysis of the claim, the following steps were followed: 

6.3.1.1 The Principal Agent established the timeline of events that had taken place 
up to construction commencement (see section 2 Background).  

6.3.1.2 Check compliance with procedural requirements.  

6.3.1.3 Conduct a basis of claim analysis. 

6.3.1.4 Finally quantify any additional cost or time.  

6.3.2      Compliance with procedural requirements 

6.3.2.1 The Contract was concluded on 25 May 2020 and was therefore deemed to 
be in effect. 

6.3.2.2 Due to its late realization of the contractual requirements, the Contractor 
submitted a letter dated 13 May 2021, where it requested that the Employer waiver 
the forty (40) working day notice period, thus allowing it to submit an expense and 
loss claim, stating that it would still need to comply with Clauses 32.6.1, 32.6.2 and 
32.6.3 of the JBCC PBA 4.1. 

6.3.2.3 The Employer agreed on 20 May 2021 to waive this clause, thus allowing 
the Contractor to submit its’ expense and loss claim. 

6.3.3      Basis of claim analysis 

6.3.3.1 The Contractor noted that there was a delay of 222 days in handing over the 
site. Pursuant to the provisions of the Contract Specific Data (C1.2.2) Clause 42.2.5, 
possession of the site was to be given within three (3) days of the Contractor 
providing the Employer with a Construction Guarantee and having the Contract 
signed by both Parties.  

6.3.3.2 The Contract (MBD 7.2 – Contract form – Rendering of Services) was signed 
by both parties on 25 May 2020. Pursuant to the provisions of JBCC PBA Clause 
14.1, the contractor must issue the construction guarantee within twenty-one (21) 
calendar days of written acceptance of the Contractor’s tender.  

6.3.3.3 It is important to note that the Construction Guarantee was only issued to the 
Employer on 27 May 2021 (a year later). Pursuant to the intent of the conditions of 
contract, it would be reasonable to assume that the site hand-over could only occur 
at the latest by 01 June 2021.  
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6.3.3.4 In its submission the Contractor had noted that the primary reason why it did 
not submit the Construction Guarantee timeously was due to the fact that the 
Employer did not issue a PO for the full contractual tendered value. Pursuant to the 
provisions of the Contract, the issue of a PO has no bearing on the contractual 
requirement to issue a Construction Guarantee.  

6.3.3.5 Therefore, the late hand-over of the site was not due to the default by the 
Employer or it’s Agent only, but also by the Contractor’s default as well.  

6.3.3.6 The Principal Agent would normally reject the Contractor’s expense and loss 
claim in its entirety on the grounds that the Contractor is in default and is concurrent. 

6.3.3.7 However, in consultation with the Employer and consideration of the 
extenuating circumstances of the role played by the Employer in the contract 
finalisation; delay in directives from the Employer; the issue of PO’s and the 
Covid-19 pandemic, the Principal Agent proceeded to evaluate and quantify the 
Contractor’s claim. 

6.3.4      Quantification of additional cost 

6.3.4.1 In its claim, the Contractor noted that due to the delays, it was unable to 
appoint the necessary sub-contractors and suppliers. The tendered rates could not 
be maintained by itself or its sub-contractors as they were for the works that would 
have been completed in 2019. The additional costs that the contractor has claimed 
are for the increases in labour, materials, and plant equipment. 

6.3.4.2 The total value of the claim submitted by the contractor is 

R1 317 432.77m excluding VAT. These costs appeared to be inflated and would 
have been time-consuming to verify. 

6.3.4.3 Pursuant to the provisions of the Contract, CPAP was excluded. However, 
in the absence of any other acceptable alternative method to calculate an acceptable 
increase in cost, it was agreed by the Parties to calculate the escalation using the 
industry norm of CPAP. The base month that was used for the CPAP method is 
September 2019. The escalation costs have been calculated up to the end of  
May 2021, the month of site hand-over. 

6.3.4.4 The additional cost is calculated as R520,695.05 excluding VAT. The 
calculation is attached hereto. 

6.3.4.5 The current financial position of the project is summarised below: 

Contract Sum at 
Tender  R   7,621,449.18 Excl VAT 

Interim Payment 
Certificates 

Payments made to 
date 

Excl VAT 

Payments 
remaining 
Excl VAT 

Total 
Excl VAT 

Payment  
Status 

IPC 1  R      548,787.07  R      548,787.07 Paid 

IPC 2  R      795,675.72  R      795,675.72 Paid 

IPC 3  R      835,284.63  R      835,284.63 Paid 

IPC 4  R   2,790,237.40  R   2,790,237.40 Paid 

IPC 5  R      996,693.85  R       996,693.85  Paid 

IPC 6  R   1,404,591.80  R    1,404,591.80  Paid 

IPC 7 - Final Account  R  250,178.71   R       250,178.71  Unpaid 

Total Excl VAT  R  7,371,270.47  R  250,178.71   R   7,621,449.18 
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7. FINANCIAL IMPLICATIONS

U-KEY number 20200817071798 have been utilised and provision were made to
accommodate the amount of R520 695.05 excluding VAT claimed.

8. LEGAL IMPLICATIONS

The recommendations in the report comply with Council’s policies and all applicable
legislation.

9. RISK IMPLICATIONS

All intent was in good faith, the claim and possible breach could be attributed to
delays caused by Covid-19 and resultant lock down restrictions.

10. COMMENTS FROM THE MUNICIPAL MANAGER

The Municipality did receive value for money and service was delivered.

RECOMMENDATIONS FROM MPAC TO COUNCIL: 2022-08-19: ITEM 5.1 

(a) that Council takes note of the circumstances as provided in the report;

(b) that Council certifies the irregular expenditure to the amount of R520 695.05
(excluding VAT) to Ilitha Painters and Decorators CC T/A The Construction
Company as irrecoverable; and

(c) that Council writes off the irregular expenditure as irrecoverable in terms of the
MFMA Section 32(2).

FOR FURTHER DETAILS CONTACT: 

NAME Kevin Carolus 
POSITION Chief Financial Officer 
DIRECTORATE Financial Services
CONTACT NUMBERS 021 808 8528 
E-MAIL ADDRESS Kevin.Carolus@stellenbosch.gov.za 

REPORT DATE 23 June 2022 
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12.2 CONSIDERATION OF EXPENDITURE INCURRED RELATING TO THE 
2021/2022 FINANCIAL YEAR 

Collaborator No: 
IDP KPA Ref No: Good Governance and Compliance 
Meeting Date: 19 August 2022 

1. SUBJECT: CONSIDERATION OF EXPENDITURE INCURRED RELATING TO
THE 2021/2022 FINANCIAL YEAR

2. PURPOSE OF REPORT

To provide information regarding the irregular expenditure incurred at 30 June 2022
and, to be recommended to and considered by Council to certify the expenditure as
irrecoverable and to be written-off by Council in terms of Section 32 of the MFMA.

3. DELEGATED AUTHORITY

Council

4. EXECUTIVE SUMMARY

Section 32(2)(b) of the Municipal Finance Management, 2003 (Act 56 of 2003)
(MFMA) require a municipality to recover unauthorised, irregular or fruitless and
wasteful expenditure from the person liable for that expenditure unless the
expenditure, in the case of irregular or fruitless and wasteful expenditure, is, after
investigation by a council committee, certified by the council as irrecoverable and
written-off by the council.

Expenditure was identified which was non-compliant with Council approved policies
and the Municipal Financial Management Act. All known instances of non-
compliance with legislation, which the Municipality is aware of and whose effects
should be considered have been recorded.

5. RECOMMENDATIONS

FOR CONSIDERATION

6. DISCUSSION

Background

Expenditure was identified which was non-compliant with Council approved policies
and the Municipal Financial Management Act. All known instances of non-
compliance with legislation, which the Municipality is aware of and whose effects
should be considered have been recorded.

The table below depicts the expenditure that were identified by the Municipality, and
as a corrective measure, the administration is requesting Council to write off this
irregular expenditure with the explanations and recommendation given.
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No Irregular 
Expenditure 

Amounts 
including VAT 

Comments: 

1 BSM45/15 Annual 
electrical labour 
tender 

R2 499 213.35 These items did serve before MPAC 
and was certified as irrecoverable and 
written-off by the municipal council, but 
council only considered the 
expenditure that was incurred up to 
that specific point. This return item is to 
consider the expenditure that was 
incurred subsequent to council’s 
resolution. The listed projects are 
finalised. 

2 Basson Blackburn 
Attorneys 

R9 446 

3 Swey Design R39 076.40 

7. FINANCIAL IMPLICATIONS

Financial implications relating to irregular expenditure incurred at 30 June 2022.

8. LEGAL IMPLICATIONS

Supply Chain Management Regulations

Municipal Management Finance Act

9. RISK IMPLICATIONS

Reporting irregular expenditure timeously.

10. MUNICIPAL MANAGER’S COMMENT

The municipality received the services and got value for money. Supply Chain
breaches was not intentional, and measures were put in place to avoid
reoccurrence. This item did serve before MPAC and was certified as irrecoverable
and written-off by the municipal council on expenditure incurred up to that specific
period. Furthermore, the return item is to consider the expenditure that was incurred
subsequent to a council resolution.

RECOMMENDATIONS FROM MPAC TO COUNCIL: 2022-08-19: ITEM 5.2 

(a) that Council takes note of the circumstances as provided in the report;

(b) that Council certifies the irregular expenditure to the amount of R2 547 735.75
(including VAT) as irrecoverable; and

(c) that Council writes off the irregular expenditure as irrecoverable in terms of the
MFMA Section 32(2).

FOR FURTHER DETAILS CONTACT: 

NAME Kevin Carolus 
POSITION Chief Financial Officer 
DIRECTORATE Financial Services 
CONTACT NUMBERS 021 808 8528 
E-MAIL ADDRESS Kevin.Carolus@stellenbosch.gov.za 

REPORT DATE 15 August 2022 
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12.3 CONSIDERATION OF THE IRREGULAR EXPENDITURE INCURRED 
RELATING TO BARLOWORLD TOYOTA STELLENBOSCH 

Collaborator No: 
IDP KPA Ref No: Good Governance and Compliance 
Meeting Date: 19 August 2022 

1. SUBJECT: CONSIDERATION OF THE IRREGULAR EXPENDITURE INCURRED
RELATING TO BARLOWORLD TOYOTA STELLENBOSCH

2. PURPOSE

To provide information regarding the irregular expenditure incurred for investigation
by MPAC and to be recommended to and consideration by Council to certify the
expenditure as irrecoverable and to be written off by Council in terms of Section 32(2)
of the MFMA.

3. DELEGATED AUTHORITY

Council.

4. EXECUTIVE SUMMARY

On 31 May 2022 the municipal vehicle, Hilux Single Cab with registration CL48999
was due for a service and was delivered at Toyota Stellenbosch in terms of all
maintenance and services to the Stellenbosch Municipality.

An official purchase order was not yet generated in this regard as it was assumed that
the maintenance plan was still active.  Toyota Stellenbosch accepted the vehicle
without a purchase order. It was later established that the maintenance plan has
expired, but the warranty was still valid.  The Informal Settlements Department was
informed by Wesbank that the vehicle is out of a maintenance plan and that the
municipality does not allow self-allocation.  However, the service provider, Toyota
Stellenbosch proceeded with the service of the vehicle.

5. RECOMMENDATION

For MPAC consideration.

6. DISCUSSION / CONTENT

6.1 Background 

On 31 May 2022 the municipal vehicle, Hilux Single Cab with registration CL48999 
was delivered at Toyota Stellenbosch, service provider in terms of all maintenance 
and services to the Stellenbosch Municipality. 

An official order number was not yet generated in this regard as it was assumed that 
the maintenance plan was still active.  Toyota Stellenbosch accepted the vehicle 
without this purchase order. It was later established that the maintenance plan has 
expired, but that the warranty was still valid.  The Informal Settlements Department 
was informed by Wesbank that the vehicle is out of a maintenance plan and that the 
municipality does not allow self-allocation.  However, the service provider, Toyota 
Stellenbosch proceeded with the service of the vehicle. 
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When the official of the Department Informal Settlements went to collect the vehicle, 
he was informed that the vehicle may not be removed from Toyota’s premises without 
a purchase order.  The vehicle will only be released once payment of R1 376.78 (One 
Thousand Three Hundred and Seventy Six Rand and Seventy Eight Cents) is made. 

6.2 Discussion 

In accordance with Section 32(1)(c) Regulation of the Municipal Financial 
Management Act, 2003, the accounting officer must promptly inform the mayor, the 
MEC for local government in the province and the Auditor-General, in writing the 
irregular expenditure. 

An administrative error was made which was technical in nature.  The delay caused 
by issuing the pre-approval and the eventual purchase order created a time log which 
would be detrimental to the vehicle in question, i.e. delay in a regular service can be 
harmful to engine and gearbox components of the vehicle and eventually reduce its 
usable lifespan.  The official did not benefit from the servicing of the vehicle, but he 
has ensured that the usable lifespan of the vehicle has been maintained. The work 
performed was based on the interest of the organization to render the service to the 
community of the greater Stellenbosch.  

Furthermore, the circumstance surrounding the breach is excusable as the intent was 
in good faith as it was in the interest of service delivery. Without the action of the 
official, the warranty would have lapsed, and the municipality would be liable for all 
repairs within the maintenance period. 

The official was informed of the breach and a consequence management process 
was followed though.  A discussion was held on 29 June 2022 with all relevant parties 
as well as the official’s Union representative regarding the alleged irregular 
expenditure that occurred pertaining to the municipal vehicle. The meeting agreed 
upon a sanction of a written warning for 3 (three) months.  

7. FINANCIAL IMPLICATIONS

U-key number 20200706013598 have been utilised and sufficient funds were
available to accommodate the amount of R1 376.78 (VAT Inclusive) after the service
was delivered.

8. LEGAL IMPLICATIONS

Supply Chain Management Policy;

Municipal Management Finance Act.

9. RISK IMPLICATIONS

All intent was in good faith, the breach could be attributed to the different
interpretations pertaining to the provisions within the SCM Environment.

10. MUNICIPAL MANAGER

The Municipality did receive value for money and service was delivered. However,
officials in the SCM value chain are fully aware of the correct procurement process.

The department to conduct a disciplinary enquiry and to ensure proper consequence
management.

Feedback on process to be provided to Municipal Manager’s Office.
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AGENDA 7TH MEETING OF THE COUNCIL 2022-08-24 
OF STELLENBOSCH MUNICIPALITY 

 

RECOMMENDATIONS FROM MPAC TO COUNCIL: 2022-08-19: ITEM 5.3 

(a) that Council takes note of the circumstances as provided in the report;

(b) that Council certifies the irregular expenditure to the amount of R1 376.76 (including
VAT) to Barloworld Toyota Stellenbosch as irrecoverable; and

(c) that Council writes off the irregular expenditure as irrecoverable in terms of the
MFMA Section 32(2).

FOR FURTHER DETAILS CONTACT: 

NAME ANTHONY BARNES 

POSITION DIRECTOR:  PLANNING & ECONOMIC DEVELOPMENT 

DIRECTORATE PLANNING & ECONOMIC DEVELOPMENT 

CONTACT NUMBERS 021-808 8493

E-MAIL ADDRESS Anthony.Barnes@stellenbosch.gov.za

REPORT DATE 15 August 2022 
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