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AGENDA  16TH MEETING OF THE COUNCIL 2023-08-23 
 OF STELLENBOSCH MUNICIPALITY 
 

 

ITEM/S UNDER SEPARATE COVER 
 
 

13.5 REPORT ON FRANSCHHOEK JEUGONTWIKKELINGSTRUST 
 

Collaborator No:   
IDP KPA Ref No: Good Governance and Compliance 
Meeting Date: 23 August 2023  
 

1. SUBJECT: REPORT ON FRANSCHHOEK JEUGONTWIKKELINGSTRUST 

2. PURPOSE 

For Council to consider further action in the matter.  

3. DELEGATED AUTHORITY  

 Council.  

4.  EXECUTIVE SUMMARY 

Erf 580 was donated to the “Voortrekkerbeweging van Suid Afrika, Franschhoek 
Kommando”, however, the fall-back clause was activated during 2001. The 
“Voortrekkerbeweging” agreed to give the erf back on conditions.  One of the 
conditions was that a Youth Trust be establishment.  Subsequently, the Franschhoek 
Jeugontwikkelingstrust was established on 19 June 2002. The then Councillor, 
Andricus van der Westhuizen, was appointed to act on behalf of the Municipality when 
the Trust was registered. 

Further to this, the fall-back clause is applicable should the Trust not perform it’s role 
as per the Trust provisions. The Trust has ostensibly not been operational for time 
now.   

During 2011 the provision of the Trust was changed as it relates to the fall-back clause, 
which effectively removed the Municipality as the beneficiary of the fall-back clause. 

5.  RECOMMENDATIONS 

(a) that Council takes note of the report; and 

(b) that Council takes note of advice received and approve the application to obtain 
a declaratory order to set aside the amendment to the Trust Deed. 

6.  DISCUSSION / CONTENTS 

6.1  Background 

Stellenbosch Municipality donated Erf 580 to the Voortrekkerbeweging van Suid Afrika, 
Franschhoek Kommando. There was a fall-back clause attached to the donation. 
During 2001 the Voortrekkerbeweging decided to give the property back to the 
Municipality (ANNEXURE 1). 

The Voortrekkerbeweging agreed to give the erf back on the condition that:   

 a youth development trust be established; 
 an amount of R500 000 be donated to the Jeugontwikkelingstrust; and 
 a further R100 be donated inter vivos until the registration, whereafter it will also 

become part of the Trust fund. 
 

Subsequent to the above, Stellenbosch Municipality established the Franschhoek 
Jeugontwikkeling Trust (ANNEXURE 2). The then Councillor, Andricus van der 
Westhuizen, was appointed to represent the Municipality when the Trust was 

Page 1



84 
 

AGENDA  16TH MEETING OF THE COUNCIL 2023-08-23 
 OF STELLENBOSCH MUNICIPALITY 
 

 
registered. It should be noted that Mr van der Westhuizen was a Councillor at the then 
Franschhoek Municipality prior to serving on Council at this Municipality from  
2000 until 2009.  

The purpose of the Trust was for the operation of a youth centre for the youth of 
Franschhoek. The assets of the Trust should have been used for the Trusts’ purpose.  

During 2011, Mr van der Westhuizen, together with the other Trustees changed the 
Trust provisions to provide full authority to the Trustees to deal with the assets of the 
Trust as they see fit. (ANNEXURE 3). Amongst the changes made was the fall-back 
clause resulting in the removal of the Municipality the beneficiary.   The Administration 
can find no Council resolution in which Council agreed to the changes or where Mr van 
der Westhuizen was authorised to act on behalf of the Municipality to affect the 
changes.  

6.2 Discussion 

The Municipality became aware of the fact that the erf was not transferred back to the 
Municipality and of the changes made to the Trust Deed, when a dispute arose 
regarding the access road to the Franschhoek cemetery. One of the alternative access 
routes was suggested over Erf 580.  

A letter was addressed to Mr van der Westhuizen to provide proof of the council 
resolution (ANNEXURE 4). Mr Van der Westhuizen send a letter to the Municipal 
Manager dated 9 November 2022 attached as ANNEXURE 5.  

After consultation with the Executive Mayor, it was decided to appoint Attorneys to 
provide advice on the options. The Municipality was advised to apply for a declaratory 
order setting aside the amendments to the Trust Deed and review the decision of the 
Master to register such deed.  

We were advised that on the assumption that Mr van der Westhuizen did not require 
a resolution from the Board of Trustees, the amendments effected by the Trustees are 
contrary to the express purpose of the Trust and probably also invalid as  
Mr van der Westhuizen was acting as a nominee of the Municipality contrary to the 
interests of the Municipality who is the actual founder of the Trust.  

Further to this, the fall-back clause is applicable should the Trust not perform it’s role 
as per the Trust provisions. The Trust has ostensibly not been operational for some 
time now. 

Another aspect to be considered is whether he (Mr van der Westhuizen) could, despite 
the provisions of the Trust Deed, still remain a Trustee and consequently act as a 
nominee of the Municipality when he was no longer a Councillor or affiliated with the 
Municipality.  

Erf 580 was consolidated to form erf 1696. The deed search indicate a price of  
R3 2000 000, but it is unclear if that money was paid to anybody and to whom if it was. 
The Voortrekkers agreed to give the erf (580) back to the municipality in lieu of a 
payment of R500 000 to the jeugontwikkelingstrust. Erf 1696 (the consolidated erf) was 
then sub divided again in erf 2760 and 2759. Erf 2759 was sold in 20024 for 
R7 185 000. Erf 2759 was subdivided into four (4 erven) namely erven 2851; 2852; 
2853; 2854 on which there are currently houses and it is registered in the names of 
the home owners. Deed search information and location indication is attached as 
APPENDIX 7.  
 

6.9  Financial Implications 
 

One of the Attorneys on the Legal Tender was appointed to provide advice regarding 
the decision changes to the Trust Deed of the Jeugontwikkelingstrust and the fact that 
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Erf 580 was not transferred back to the Municipality. The Attorneys have been 
mandated to bring a declaratory order in the high court to set the changes made to the 
trust Deed.   

6.4 Legal Implications 

 The recommendations in this report comply with Council’s policies and all applicable  
 legislation.  

6.5 Staff Implications 

This report has no additional staff implications to the Municipality.  

6.6 Previous / Relevant Council Resolutions  

Resolutions of the Franschhoek Municipality that amalgamated with Stellenbosch 
Municipality on 1 December 2000 was closed in terms of the Archives Act. 
(ANNEXURE 6). 

6.7 Risk Implications  

 The risk is that the Jeugontwikkelingstrust has made decisions without reporting it to 
Council.  

 

ANNEXURES 

ANNEXURE 1:   Copy of the Memorandum of Agreement:  Fall-back of Erf 580     
Franschhoek 

ANNEXURE 2:   Copy of the Trust Deed 
ANNEXURE 3:   Copy of the Amendment Deed 
ANNEXURE 4:   Letter to Mr van der Westhuizen 
ANNEXURE 5:  Letter from Mr van der Westhuizen 
ANNEXURE 6:  Beskikking Records Franschhoek Munisipaliteit 
ANNEXURE 7:  Deed search information on erf 580 and subsequent erven 
 
 

FOR FURTHER DETAILS CONTACT: 

 NAME Annalene de Beer 
POSITION Director  
DIRECTORATE Corporate Services 
CONTACT NUMBERS 021 808 8018 
E-MAIL ADDRESS  Annalene.deBeer@stellenobsoch.gov.za 
REPORT DATE 11 August 2023 
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