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5. CONSIDERATION OF ITEMS BY THE EXECUTIVE MAYOR:                                        
[ALD G VAN DEVENTER]   

 

 

5.1 LEASE AGREEMENT APPLICATION:  USE OF COUNCIL-OWNED LAND FOR 
PARKING PURPOSES:  ATTERBURY:  PORTION OF LEASE FARM 369P 

 

Collaborator No:  759383 
IDP KPA Ref No:  Good Governance  
Meeting Date:  06 December 2023   
 
 

1. SUBJECT: LEASE AGREEMENT APPLICATION:  USE OF COUNCIL-OWNED LAND 
FOR PARKING PURPOSES:  ATTERBURY:  PORTION OF LEASE FARM 369P 
 

2. PURPOSE 

To consider the application from Atterbury to lease a portion Farm 369P (also known as 
Trumali parking) for parking purposes for a period of 9 Years and 11 months. 

3. DELEGATED AUTHORITY 

In terms of the approved System of Delegations the Executive Mayor, in consultation 
with the Executive Mayoral Committee, has the delegated Authority to consider 
applications for Lease Agreements, up to a contract value not exceeding R5M and not 
exceeding a period of 10 years.   

The approval of the lease agreement of three (3) years and less has been delegated 
to the Municipal Manager. 

4. EXECUTIVE SUMMARY 

When this property (Farm 961/3) was previously owned by Medi Clinic, they had an 
Encroachment Agreement with Council to use the portion of Farm 369P for parking 
purposes. This area was excluded from the K.W.V Lease Agreement. This agreement, 
however, lapsed when they sold the property and relocated their offices to the ex-BAT 
property in Stellenbosch. 

Council on 2020-11-25 considered a request from Attebury to lease Farm 369P (also 
known as Trumali parking) for parking purposes and inter alia resolved :   

• that council in principle approves the lease agreement with Atterbury, to enable 
them to use a portion of Lease Farm 369P, consisting of 100 parking bays; 

• provided that Council’s intention to conclude a lease Agreement with Atterbury for 
a period of 12 months be advertised for public comments/inputs/objections, where 
after a Council will consider any inputs and then make a final determination in this 
regard; 

• that council lease the land based on the “encroachment” parking tariffs as 
approved in the latest tariff book; and   
 

• that the applicants be allowed to use the parking bays until council can make a 
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final determination provided that the tariff set out in the tariff book is paid on a 
monthly basis”.  

The notice was published, and no objections were received.  

The matter served again before Mayco in May 2021 EXECUTIVE MAYORAL 
COMMITTEE: 2021-05-19: ITEM 7.2.3 

RESOLVED 

(a) that Council takes note of the fact that no comments/inputs or objections were 
received on the advertisement indicating an intention to lease the property for 
12 months; 

(b) that Council approves the lease agreement for 12 months; 

(c) that the Municipal Manager be delegated to determine a market-related rental 
amount; and 

(d) that the new request of Atterbury follows the normal process after the Task 
Team completed the process on the assessment of Council properties.  

No record can be found that the previous Manager Property Management concluded the 
agreement with Attebury for the parking area.  

Attebury when informed about the in-principle council resolution in 202o however, requested 
that the term of Lease be for a period of 9 years and 11 months. This request could not be 
considered at that stage as the public participation process was dealt with based on a 12-
month lease agreement. Council also requested the Municipal Manager to follow a process 
to assess council properties and report back by December 2021.  

Atterbury has again applied to lease the already developed parking area consisting of 100 
parking bays for additional parking bays for their staff. 

The application served before Mayco on 16 November and the item was referred to 
the   Special Mayoral meeting of December 2023. 

5. RECOMMENDATION 

For consideration:  

(a) that the portion of Lease Farm 369P, consisting of 100 parking bays be identified as 
land not needed for any basic municipal service; 

(b) that a lease agreement be concluded with Atterbury for the lease of the parking area 
for a period of three (3) years; 

(c) that the monthly rental payable will be determined by the prescribed tariffs as 
published on a yearly basis; 

(d) that the escalation be determined as 6% per annum from 1 July 2024; and 

(e) that Atterbury needs to obtain approval from the Municipality before any building 
work or fencing is done on the property and that building plans need to be submitted 
and approved before construction commences. 
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6. DISCUSSION / CONTENT 

6.1  Background 

6.1.1 Encroachment Agreement with Medi - Clinic to use a portion of Lease Farm 369 
   for parking purposes 

When Medi-Clinic was the owner of the Portion 3 of Farm 961, Stellenbosch, they 
applied for an Encroachment permit to allow them to use the area for parking purposes.  
The agreement was subsequently approved (with the consent of KWV), but has since 
lapsed, when Medi-Clinic sold the property to Atterbury, following their relocation to the 
ex-BAT offices in Stellenbosch. 

Atterbury subsequently applied to lease the property for 12 months which was 
considered by council on 25 November 2020 and decided to approve the application 
in principle subject to the application being advertised for a period of 12 months.  The 
application was advertised and no objections were received.  On 19 May 2021 Mayco 
approved the application for a 12-month lease despite the fact that Attebury requested 
a longer period.   No lease agreement was entered into and Atterbury has now again 
applied for a lease but for a term of 9 years 11 months. 

6.1.2 Application from Atterbury to lease a Portion of Lease Farm 369P for parking 
   purposes 

Hereto attached as APPENDIX 1 an application received from Atterbury to use a 
portion of Lease Farm 369P, consisting of 100 parking bays, for additional parking 
purposes for their staff. 

6.2  DISCUSSION 

6.2.1 Location and context 

   The property under discussion is situated off Trumali Street, Brandwacht, as shown 
   on Fig 1 and 2 below.  The area has been developed by Medi-Clinic when they were 
   leasing it from Council, at their cost.  The area consists of 100 parking bays. 
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Fig 1:  Location and context 

 
Fig 2:  Proposed leasing area 

Page 6



   
AGENDA SPECIAL MAYORAL COMMITTEE MEETING  2023-12-06 
  
 

 

  

 

 
Fig 3: Developed parking area 
 
6.3  Financial implication 

6.3.1 The tariff for rental of parking bays is approved on an annual basis by council when 
the budget is approved. The current rate for parking bays outside the Stellenbosch 
CBD is R221.00 per parking per month.  For the 100 parking bays this will be R 
22 100.00 per month. 

6.4  Legal requirements 

6.4.1 Municipal Asset Transfer Regulations 

 In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering 
 an application for an approval of a right to use municipal property, the following needs 
 to be taken into account, inter alia-: 

a) whether the capital asset may be required for the municipality’s own use 
   during the period for which the right is to be granted; 

b) the extend to which any compensation to be received for the right, together with 
  the estimated value of improvements or enhancements to the asset, will result 
  in a significant financial benefit to the municipality; 

c) the (possible) risks and rewards associated with the use in relation to the  
  municipality’s interests; 

d) Any comments received from the local community, and  

e) Compliance with the legislative regime applicable to the proposed granting of 
  the right. 
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6.4.3 Property Management Policy 

 In terms of paragraph 9.2.2 of the Policy, the Municipal Council may dispense with 
 the prescribed, competitive process, and may enter into a private treaty agreement 
 through any convenient process, which may include direct negotiations, but only in 
 specific circumstances, and only after having advertised Council’s intention so to 
 act.  One of the circumstances listed in (h) is where encroachment applications are 
 received from adjoining owners, subject to approved tariff structure. 

6.5 STAFF IMPLICATIONS 

 No additional staff implications 

6.6 RISK IMPLICATIONS 

 The risks are addressed in the content of the item. 

6.7 PREVIOUS COUNCIL RESOLUTIONS:  

   On 25 November 2020 Council considered a request from Atterbury to enter into a 

   Lease Agreement i.r.t a portion Lease Farm 369P, for additional parking purposes.  

   Having considered the application, Council resolved as follows: 

 “RESOLVED (majority vote) 
• that the portion of Lease Farm 369P, consisting of 100 parking bays be identified as 

land not needed for any other municipal service; 

• that council in principle approves the lease agreement with Atterbury, to enable 
them to use a portion of Lease Farm 369P, consisting of 100 parking bays; 

• that Council’s intention to conclude a lease Agreement with Atterbury for a 
period of  
12 months without following a supply chain process be advertised for public 
comments/inputs/objections, whereafter a return item will be submitted to 
Council to make a final determination in this regard; 

• that council lease the land based on the “encroachment” parking tariffs as approved 
in the latest tariff book; and   

• that the applicants be allowed to use the parking bays until council can make a final 
determination provided that the tariff set out in the tariff book is paid on a monthly 
basis”.  

EXECUTIVE MAYORAL COMMITTEE: 2021-05-19: ITEM 7.2.3 
RESOLVED 

(e) that Council takes note of the fact that no comments/inputs or objections were received 
on the advertisement indicating an intention to lease the property for 12 months; 

(f) that Council approves the lease agreement for 12 months; 
(g) that the Municipal Manager be delegated to determine a market-related rental amount; 

and 
(h) that the new request of Atterbury follows the normal process after the Task Team 

completed the process on the assessment of Council properties.  
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EXECUTIVE MAYORAL COMMITTEE: 2023-11-16: ITEM 7.3.15 

RESOLVED 

that this matter be referred to the Special Mayoral meeting of December 2023. 

6.8 COMMENTS FROM SENIOR MANAGEMENT 
6.8.1 Infrastructure Services 

Infrastructure Services supports a lease period of 12 months. The Municipality in 
currently reviewing and proposing Parking Strategies and Implementation Plans, a 
long-term lease may impact on or limit proposals for the Strategy and Implementation 
Plan. 

6.8.2 Municipal Manager:  
Supports a shorter-term agreement.  

 

ANNEXURES: Appendix 1: Application 
 

FOR FURTHER DETAILS CONTACT: 
NAME Annalene de Beer 

POSITION Director: Corporate Services 
DIRECTORATE Corporate Services 
CONTACT 
NUMBERS 

021-8088018 

E-MAIL ADDRESS annalene.debeer@stellenbosch.gov.za  
REPORT DATE 2023-11- 30 

 
  
DIRECTOR:  CORPORATE SERVICES 
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5.2 RENEWAL OF LEASE AGREEMENT APPLICATION:  USE OF COUNCIL-OWNED 
LAND FOR TELECOMMUNICATIONS BASE STATION ON THE REMAINDER OF ERF 
2149 STELLENBOSCH 

 

Collaborator No:   
IDP KPA Ref No:  Good Governance  
Meeting Date:  06 December 2023   
 
 

1. SUBJECT: RENEWAL OF LEASE AGREEMENT APPLICATION:  USE OF COUNCIL-
OWNED LAND FOR TELECOMMUNICATIONS BASE STATION ON THE REMAINDER OF 
ERF 2149 STELLENBOSCH  

2. PURPOSE 

For Council-to consider the request from Helios Towers (Pty) Ltd for the lease of a portion of 
Council-owned land for an existing Telecommunications Base Station (previously leased by 
Eagle Towers). 

3. DELEGATED AUTHORITY 

In terms of the approved System of Delegations the Executive Mayor, in consultation with 
the Executive Mayoral Committee, has the delegated authority to consider applications 
for Lease agreements, up to a contract value not exceeding R5M and not exceeding a 
period of 10 years. 

4. EXECUTIVE SUMMARY 

A lease agreement was entered into between the Municipality and Eagle Towers on 15 June 
2018 for a period of 9 years 11 months where the initial period will be 5 years with the option 
to renew for a further 4 years and 11 months.  This lease agreement was ceded over to Helios 
Towers by Eagle Towers and the lease is up for renewal as from July 2023 for a further period 
of 4 years and 11 months.  The property Management Department was informed about the 
cession agreement between Eagle Towers and Helios Towers during May 2020.  Helios 
Towers has brought an application for lease of municipal land and they have also provided a 
lease agreement subject to the approval of Council.  It must be noted that their proposal is for 
9 years and 11 months and not just for the remainder of the period as per the 2018 agreement 
and the cession agreement that was signed in 2020.The current agreement does not comply 
with the Asset transfer regulations as it did not go through a public participation process. Before 
Council agrees to a renewal for the rest 4 years and 11 months such public participation 
process must take place.  

The department does not support a lease outside the current agreed period in the lease 
agreement as concluded in 2018. The tower is situated on the same property as the Lapland 
flats.  

5. RECOMMENDATIONS 

(a)     that the Remainder of Erf 2149 Stellenbosch where the tower is situated be identified as 
land not needed to provide basic municipal services; 

(b)  that Helios Towers be allowed to in principle to lease the existing Telecommunication 
base station for the additional period of 4 years 11 months from 1 July 2023 subject to 
Council advertising the intention for public input and comment; 
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(c)  that the applicant continues to pay rent for the current structure ‘lease on a month -to-
month basis until a final decision is taken and a renewal agreement has been signed; 
and 

(d)  that the item be returned to Mayco after the public participation process for a final 
decision.  

6. DISCUSSION / CONTENT 

6.1  Background 

6.1.1 Remainder of Erf 2149, Stellenbosch 

This is a portion of land on the remainder of Erf 2149, Stellenbosch with a previous lease 
agreement in place for the existing Telecommunications Base Station.  The ownerships 
of this property vests in the Municipality. 

6.1.2 Application from Helios Towers (Pty) Ltd to lease Remainder of Erf 2149, 
Stellenbosch  

Hereto attached as APPENDIX 1 an application received from Helios Towers to lease the 
Remainder of Erf 2149, Stellenbosch.  Hereto attached as APPENDIX 2 is the lease 
agreement provided by Helios Towers for consideration by council.  Attached as 
APPENDIX 3 the previous lease agreement with Eagle Towers.  Attached as APPENDIX 
4 is the letter from Eagle Towers informing the municipality of the cession agreement 
between themselves and Helios Towers. 

6.2  DISCUSSION 

6.2.1 Location and context  

   The tower is on the same erf as the Lapland flats.  

 
 

Fig 1:  Location and context 
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Fig 2:  The site 
 
6.2  Legal requirements 

6.2.1 Municipal Asset Transfer Regulations 

In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering 
an application for an approval of a right to use municipal property, the following needs 
to be taken into account, inter alia-: 

f) whether the capital asset may be required for the municipality’s own use  
   during the period for which the right is to be granted; 

g) the extent to which any compensation to be received for the right, together with 
  the estimated value of improvements or enhancements to the asset, will result 
  in a significant financial benefit to the municipality; 

h) the (possible) risks and rewards associated with the use in relation to the  
  municipality’s interests; 

i) Any comments received from the local community, and  

j) Compliance with the legislative regime applicable to the proposed granting of 
  the right. 

6.2.2 Property Management Policy 

In terms of paragraph 9.2.2 of the Policy, the Municipal Council may dispense with the 
prescribed, competitive process, and may enter into a private treaty agreement through 
any convenient process, which may include direct negotiations, but only in specific 
circumstances, and only after having advertised Council’s intention so to act.  One of 
the circumstances listed in (h) is where encroachment applications are received from 
adjoining owners, subject to approved tariff structure. 
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6.3 Financial implications 

  Based on the previous agreement, including escalation, the monthly fee payable will 
be R 8570.00 

6.5  Legal Implications 

The legal implications are discussed above.  The agreement entered into in 2018 did 
not go through a public participation process and before the renewal is approved such 
a process should be followed.  

6.6 Staff Implications 

  No additional staff implications. 

6.7  Previous / Relevant Council Resolutions 

Writer has not been able to allocate any previous Mayoral Committee or Council 
resolutions and the previous agreements were dealt with by the former Manager: 
Property Management.   

6.8 Risk Implications 

 The risks are addressed in the item. 

6.9 Comments from Senior Management 

Comments has not been requested yet.  

 
ANNEXURES: Appendix 1:  Application 
   Appendix 2:  Proposed lease agreement 
   Appendix 3:  Previous lease agreement 
   Appendix 4:  Cession letter 
    
 

FOR FURTHER DETAILS CONTACT: 
NAME Annalene de Beer 

POSITION Director: Corporate Services 
DIRECTORATE Corporate Services 
CONTACT 
NUMBERS 

021-8088073 

E-MAIL ADDRESS annalene.debeer@stellenbosch.gov.za  
REPORT DATE 30.11.23 
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LEASE AGREEMENT APPLICATION FORM 
 
 
A: APPLICANT’S DETAILS 
 
 Name :   Helios Towers (Pty) Ltd South Africa  
 
 Physical address:  1st Floor Hertford Office Park Block I  

90 Bekker Road  

Vorna Valley   

Midrand      

Postal code: 2196 

 
 Mailing address:  1st Floor Hertford Office Park Block I  

90 Bekker Road  

Vorna Valley   

Midrand      

Postal code: 2196 

 

 E-mail address:  HTSAProperty@heliostowers.com 
 
 Telephone:   010 141 9000 
 
 Cell phone:   067 415 8910 
 
     
 
B: PROPERTY DETAILS OF APPLICANT 
 
 Erf/farm number:  Erf 2149 (Remaining Extend) 0 
 
 Suburb:   Stellenbosch 
 
 Town:    Stellenbosch 
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C: PROPERTY DETAILS OF LEASE AREA 
 
 Erf/farm number :  Erf 2149 (Remaining Extend) 0 
 
 Suburb:   Stellenbosch 
 
 Town:    Stellenbosch 
 
 Area of encroachment: 8m x 7m = 56m² 
 
 
 * To be supplemented with a sketch-plan with dimension in m² 
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D: TYPE OF APPLICATION: 
 
 Please mark the appropriate block 
 

For commercial purposes, other than for parking 
 
For commercial parking purposes,     
 
For residential parking purposes 
 
For non-commercial purposes (such as garden purposes, gates,ect) 
 
For projecting structures onto street reserves 
 
For projecting structures onto other council-owned land 
 
Other:  please provide description: Lease renewal for existing 
Telecommunication Base Station 
     
     
Brief description of application: 
 
Application to renew the lease agreement for Erf 2149 (Remaining Extend) 0, 
Stellenbosch, pertaining to the existing telecommunication base station referred 
to or known as ZAWC0097 Idas Valley Library.   
 
Motivation:  
 
The initial lease agreement between Stellenbosch Municipality and Eagle 
Towers was ceded over to Helios Towers (Pty) Ltd. The lease is now up for 
renewal.   
 
Helios Towers (Pty) Ltd would like to commence with the renewal process for 
this existing site, based on the terms presented in the Helios Towers (Pty) Ltd 
lease agreement, subject to Stellenbosch Municipality’s review and approval.   
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

 

 

 

 

x 
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E: LIST OF ATTACHEMENTS AND SUPPORTING DOCUMENTS 
 
 Please mark the appropriate box 
 
 
 Special Power of Attorney, where Applicant is not the owner 
 
 Diagram of proposed area of the lease area 
 
 Letters of consent (affected neighbours) 
 
 Application fee (non-refundable) 
 
 
 I hereby certify that the information supplied in this application form is correct 
 and that I am property authorized to make this application. 
 
 
 Applicant’s signature: ………………………………  Date: ………………. 
 
 Full name: Marinus Gieselbach 
 

 

x 
 
 

 

2023/02/17
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FOR OFFICIAL USE 

 

• The application was considered on ………………………..by………………… 
• The application was 
 

 
 
 
 

Conditions (if any): ………………………………………………………………… 
   
    ………………………………………………………………… 
  
    …………………………………………………………………. 
     
Applicant was informed of outcome on ……………………………………………….. 
 
 
…………………………………….    ………………………… 
SIGNATURE OF RESPONSIBLE OFFICIAL  DATE  
 
Name:…………………………………………… 
 
*If approved 
 
  Encroachment fee paid 
 
  Lease Agreement signed 
 
  Agreement/Permit processed on Contract Management System 
 
 
 
…………………………………….    ………………………… 
SIGNATURE OF RESPONSIBLE OFFICIAL  DATE  
 
Name:…………………………………………… 

 

        APPROVED         NOT APPROVED 
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Latitude -33.92522 Longitude 18.87841

1.

2.

3.

4.

5.

With effect from the Site Occupation Date, Helios and its customers will be allowed unrestricted access to

the Site twenty-four (24) hours a day; seven (7) days a week. All access will be strictly controlled by Helios

and anyone seeking to enter the fenced area, including the Landlord’s representatives must first obtain

permission from Helios.

With effect from the Signature Date, the Landlord grants Helios the exclusive right to construct a Mast at the

Property, which exclusivity shall endure until the termination of this agreement.

Site Name:

Site ID:

Province:

Site Coordinates:

Idas Valley Library 

ZAWC0097

Western_Cape

Date: 31 January 2023

This agreement between 

Stellenbosch Municipality 

with T.B.C.

Helios shall, with effect from the Site Occupation Date, be entitled to allow any entity, company, or supplier

of telecommunication services to share, occupy or lease space on the Mast and to allow them to install their

own equipment on the Mast and the Site without any financial demand from the Landlord, unless Helios uses

ground space other than the Site. If Helios uses more ground space, the Landlord may request an increase

of the Rental, which is to be mutually agreed between the parties but in no event shall exceed one third of

the existing annual Rental.

of

Sonneblom Street, Stellenbosch 

021 808 8073 & Geraldine.Mettler@stellenbosch.gov.zawith Mobile Number and Email Address:

Notwithstanding the Signature Date, which shall be the effective date of this agreement, Helios shall be

permitted to occupy the Site for nine (9) years and eleven (11) months commencing on the date

designated by Helios to the Landlord (the "Site Occupation Date") in a written notice from Helios to Landlord

for the Site to be made available to Helios (the "Site Occupation Notice"). Helios shall, with effect from the

Site Occupation Date, have the unrestricted right to install and maintain equipment on the Site and the Mast

as it deems is necessary or desirable. Helios, or any of its customers, also has an unrestricted right to install

and maintain equipment such as but not limited to solar panels, generators, fuel tanks and batteries within

the fenced compound on the Site.

and HTSA TOWERS (PTY) LTD with registered number 2018/616561/07 of Hertford Office Park, Block I, 90 Bekker

RD, Vorna Valley, Midrand, Gauteng, 2196, South Africa (“Helios”) permits Helios to construct, operate and

maintain a telecommunications mast (the “Mast”) within a fenced compound on a plot of land measuring: 

10m x 10m

at

Remainder of Erf 2149, Stellenbosch

HTSA Towers Site Lease Agreement
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6.

7.

8.

a.

b.

9.

10.

62869253684

Stellenbosch Municipality 

First National BankBank Name:

Account Holder Name:

Account Number:

The parties agree that the Rental shall increase on each one (1) year anniversary of the Site Occupation

Date, in accordance with the annual percentage change, aggregated over the immediately preceding

twelve (12) months, in the Consumer Price Index (all items – Table 2) as published by Statistics South Africa or

its successor from time to time in its Consumer Price Index publication PO141.1, or in any substitute

publication which becomes the norm for the measurement of the general rate of inflation in South Africa

over that period, capped at 5%.

If the Site or any portion thereof is damaged or destroyed to the extent that Helios is not able to use the Site

for its intended purpose, then Helios may, without limiting or derogating from its further rights under this

agreement or at law, and in Helios's sole and absolute discretion, elect to immediately terminate the

agreement on written notice to the Landlord. In the event that Helios does not elect to terminate the

agreement in accordance with the further provisions of this clause 8, then:

Helios is responsible for obtaining, retaining and renewing all permits and licences relating to the

construction of the Mast and operation of the Site (collectively, the "Permits"). The Landlord is obliged, with

effect from the Signature Date, to provide Helios with any related documentation (such as title or land

registration deeds) in order to verify that the Landlord is the true owner of the Site. In addition, the Landlord

shall perform all other activities, and procure and provide all approvals and all other resources, personnel,

materials, infrastructure and facilities as may be necessary to enable Helios to obtain the Permits, within five

(5) days of request by Helios. The Landlord shall at all times co-operate with Helios and comply with the

requirements and reasonable instructions of Helios in relation to the Permits. The Landlord agrees to do all

things and execute all deeds, instruments, transfers or other documents as may be necessary or desirable to

give full effect to the provisions of this agreement and the transactions and activities contemplated by it

and, if the Landlord fails to do so after receiving a request from Helios, the Landlord hereby irrevocably

authorises and irrevocably grants Helios the authority, right and power of attorney to execute all such deeds,

instruments, transfers or other documents for and on behalf of the Landlord 

250655

Cheque Account

Branch Code:

Account Type:

Helios may repair and rebuild those damaged or destroyed portions of the Site, during which

time the Rental shall not be payable by Helios to the Landlord; and

the term of the lease, as contemplated in clause 2 above, shall be extended for a period

equivalent to the time taken to restore the damage or destruction contemplated in 8(a) above.

The Landlord must allow any reasonably required cables (power or technology) to be run over or under the

adjoining property that are needed to connect to the Site. At all times, with effect from the Site Occupation

Date, the Landlord must allow Helios or any of its customers access over any adjourning property to the Site

that it owns or controls in order to access the Site and must keep such roads in good repair.

The parties agree that Helios shall not be liable for any Rental arising prior to the Site Occupation Date. The

Rental will be paid annually in advance by Helios to the Landlord by electronic funds transfer into the

following bank account:

8570 ZAR

Helios shall, with effect from the Site Occupation Date, pay a monthly rental of:
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11.

12.

13.

14.

a.

b.

c.

d.

15.

16.

a.

b.

17.

a.

b.

With effect from the Site Occupation Date, the Landlord grants Helios the exclusive right of passage to install

any physical connection (buried or aerial) from the site to any external network (including any optical fibre,

electrical or other copper cabling). Non-exercise of such exclusive right by Helios shall not constitute a

forfeiture of such right. The Landlord shall ensure that anyone installing such physical connection has

received prior written approval from Helios.

The Landlord shall at all times collaborate with Helios to ensure the safety of the people and equipment

present on the Site against theft, flood, lightning, fire or any other hazard.

The parties record that Helios requires a minimum of 60 Ampere 3 phase electricity supply and the electricity

supply to the Property may need to be upgraded. Should Helios determine that such an upgrade is

required, the parties agree that the costs approved by Helios in relation to the consumption, supply,

installation, upgrade and laying of any electricity to the Site, as well as all expenses relating to the metering

of such consumption, shall be borne and paid by Helios. The Landlord shall not object to any upgrade to the

electricity supply to the Property and the Landlord shall do all things necessary, to ensure the timeous and

proper upgrade to ensure satisfactory electricity supply to the Site.

The parties agree that, until such time that Helios obtains a direct connection from the appropriate electrical

authority, if necessary, the following provisions will apply:

Without limiting or derogating from Helios's further rights under this agreement or at law, Helios shall be

entitled, on immediate written notice to Landlord, to terminate this agreement and/or withhold any

payments under this agreement if:

the Landlord is added to a Sanctions List or otherwise becomes a subject of sanctions;

the Landlord commits a material breach of this agreement that has not been resolved within

seven (7) days of the date that written notice of the breach is sent to the Landlord by Helios; 

The Landlord represents, warrants and undertakes that at all times it is not:

The Landlord shall permit Helios to take an electricity connection from the Landlord’s electricity

connection through a separate sub-meter installed solely for Helios's purposes;

Helios shall provide the Landlord with the sub-meter reading and pay the electricity charges to

the Landlord on a pro rata and monthly basis on or before the tenth (10th) day of the next

month;

The Landlord shall provide Helios with the latest municipal account reflecting the rates and taxes

payable for the Property every three (3) months.

Save for the amounts payable for the actual consumption of electricity, Helios shall not be liable

to pay any further fees, whether administrative or otherwise, to the Landlord in relation to the

electricity.

listed on the Specially Designated Nationals and Blocked Persons list prepared by the Office of

Foreign Assets Control of the US Department of the Treasury, any sanctions or designated persons

list maintained by HM Treasury of the United Kingdom, the European Union or United Nations or

any such equivalent list of an applicable jurisdiction (“Sanctions List”); or 

directly or indirectly owned or otherwise controlled by any person listed on a Sanctions List. 

In the event of electricity becoming unavailable, suspended or terminated, Helios shall be entitled to use

generators to operate and abridge the time period that electricity is unavailable. In addition, the parties

agree that Helios shall not be liable for any amounts pertaining to electricity usage to the extent that such

amounts and usage do not relate to the Site.

Page 3 of 7

Page 27



c.

d.

18.

19.

20.

21.

22.

23.

24.

25.

26.

Address:

Email:

Attention:

Address:

Email:

Attention:

If there are any disagreements between the parties relating to or in connection with this agreement which

cannot be resolved amicably within twenty-one (21) days of a party serving notice on the other that there is

a disagreement, the dispute shall be exclusively resolved in accordance with the Commercial Arbitration

Rules of the Arbitration Foundation of Southern Africa. The seat of any arbitration shall be Johannesburg,

South Africa. The number of arbitrators shall be one and Helios shall nominate the arbitrator. This agreement

shall be governed by and construed in accordance with the laws of the Republic of South Africa. Nothing

contained in this clause 20 shall prohibit either party from approaching any court of competent jurisdiction

for urgent interim relief pending the determination of the dispute by arbitration. In respect of such

proceedings, each of the parties specifically consents to the non-exclusive jurisdiction of the High Court of

South Africa (Gauteng Local Division, Johannesburg).

A notice or other communication under or in connection with this agreement (a “Notice”) shall be in writing,

in the English language and delivered either personally, sent by courier or by email to the party due to

receive the Notice at the address set out below:

Landlord

the Landlord commits three or more breaches of this agreement during a calendar year,

regardless of whether these breaches are subsequently remedied by the Landlord; or

it becomes unlawful for Helios to perform any of its obligations under this agreement.

Helios shall obtain appropriate levels of insurance for the occupation of the Site. Any damage or loss to the

Site caused by the Landlord shall be repaired at Landlord’s cost.

The Landlord confirms that the necessary authorisations have been obtained to enter into this agreement

with Helios including obtaining all documentation relating to the ownership of the land and paying all

government taxes relating to the land. The Landlord is liable for any costs or expenses incurred by Helios

relating to any third-party claims made in relation to any failure or purported failure by the Landlord to have

such authorisations for the Site.

Upon the termination of this agreement, for any reason, Helios shall remove all of its or a customer’s

equipment and materials from the Site and rehabilitate the Site to its pre-construction condition, fair wear

and tear excepted, within a reasonable time period.

A failure or delay by Helios to exercise any right or remedy provided under this agreement or by law shall not

constitute a waiver of that or any other right or remedy, nor shall it prevent or restrict any further exercise of

that or any other right or remedy. No single or partial exercise of any right or remedy provided under this

agreement or by law shall prevent or restrict the further exercise of that or any other right or remedy. 

Helios has the right to cede its rights and/or delegate its obligations under the agreement to a third party

upon written notice to Landlord and without obtaining the Landlord's prior consent.

Helios has the right to pledge its interest in the Mast and the Site upon written notice to the Landlord.

This agreement will automatically renew on the same terms unless either party serves written notice on the

other not less than three (3) months prior to the expiry of the agreement.

HTSA 

Towers 

(Pty) Ltd.

Sonneblom Street, Stellenbosch 

Geraldine.Mettler@stellenbosch.gov.za

Geraldine Mettler

Hertford Office Park, Block I, 90 Bekker RD, Vorna Valley, Midrand, Gauteng, 2196,

South Africa 

HTSALegal@heliostowers.com

Legal Manager
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a.

b.

27.

28.

29.

30.

31.

32.

If the Landlord (i) wishes to sell, transfer or otherwise dispose the Site; or (ii) receives an offer to purchase,

acquire or take transfer of the Site (a "Third Party Offer") ((i) and (ii) each a "Trigger Event"), the Landlord shall

promptly notify Helios in writing of its intention to sell, transfer or otherwise dispose the Site (the "Sale Notice")

and first grant Helios a right to buy the said Site, prior to such sale, transfer or disposal. The Sale Notice shall

set out the intention of the Landlord to sell, transfer or otherwise dispose of the Site and the applicable terms

and conditions, including the price and manner of delivery. Where a Trigger Event is a Third-Party Offer,

Helios's right of first refusal to purchase the Site shall be at the same cash price and on terms no less

favourable than those of the Third-Party Offer. The Sale Notice shall be regarded as an offer by the Landlord

to Helios to purchase the Site and shall be irrevocable and open for acceptance by Helios by written notice

to the Landlord for a period of thirty (30) days after receipt of the Sale Notice by Helios.

If Helios or its customers is prevented from accessing or operating the equipment on the Site because of an

Act of God or other circumstances outside of Helios’ reasonable control, including but not limited to a

lightning strike, fire or flood, or civil disturbance, then Helios will not be liable for the payment of rent until

Helios and/or its customer can access the Site or operate the equipment on the Site, as applicable. 

The parties acknowledge that there may be circumstances during the term of this agreement in which Helios

undertakes a rationalisation exercise of its Sites for commercial or technical reasons (“Rationalisation

Exercise”) and, as a result of such a Rationalisation Exercise, Helios may terminate or relocate certain of its

sites. If, as a result of a Rationalisation Exercise, Helios wishes to terminate this agreement, Helios shall give to

the Landlord a minimum of thirty (30) days prior written notice of its intention to terminate this agreement.

Upon expiry of such notice, this agreement will terminate and Helios shall pay an equivalent of three (3)

months’ rental as compensation for the early termination of this agreement, unless there is less than three (3)

months remaining on the term of this agreement in which case, Helios shall pay the remainder of the Rental

due up to the date of expiry. The parties agree that the payment by Helios of the amounts contemplated in

this clause will be the sole right available to the Landlord arising from the termination of the agreement by

Helios in terms of this clause.

This agreement embodies the entire agreement and understanding of the parties and supersedes, novates

and invalidates any prior written lease agreements concluded between the parties. In the event of a

conflict between this agreement and any other document relating to the lease, the terms of this agreement

shall prevail.

The Landlord hereby waives any hypotec, lien or right of retention the Landlord may have or acquire in

respect of the Mast and equipment, including but not limited to solar panels, generators, fuel tanks and

batteries.

All equipment including the Mast brought onto or constructed on the Site by Helios is intended to remain on

the Site only for so long as this agreement, or any renewal of this agreement, is in existence and shall not

accede to the Property. Such equipment and the Mast shall, notwithstanding that it may be fixed upon the

Site in a manner which might, had it not been for this clause, be regarded as a permanent fixture, at all

times be regarded as movable. Ownership of such equipment and the Mast shall at all times remain vested

in Helios.

If a party wishes to change the notice provisions set out in this agreement it may do so by providing the

other party with notice in writing, such notice to have effect five (5) days after it has been deemed given.  

Unless a Notice is received earlier, a Notice is deemed given:

If delivered personally or sent by courier, when left at the address above; 

If sent by email, in the absence of contrary evidence at the time of successful receipt by the

recipient (as may be evidenced by, but not limited to the transmission of an automatic

electronic read receipt form, or a manual acknowledgement by, the recipient). 
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33.

34.

35.

36.

37.

If the Property is registered as an agricultural holding and the local authority having jurisdiction requires the

property to be excised from the agricultural holding register and incised into the farm register before it is

prepared to approve building plans for the Mast, then the Landlord consents to such excision and incision.

The cost of the excision and incision will be borne by Helios.

No contract varying, adding to, deleting from or cancelling this agreement, and no waiver of any right

under this agreement, shall be effective unless reduced to writing and signed by or on behalf of the parties.

The grant of any indulgence, extension of any time or relaxation of any provision by a Party under this

agreement (or under any other agreement or document issued or executed pursuant to this agreement)

shall not constitute a waiver of any right by the grantor or prevent or adversely affect the exercise by the

grantor of any existing or future right of the grantor.

This agreement may be executed in any number of counterparts, each of which so executed will be an

original, but together will constitute one and the same instrument. A party who has executed a counterpart

of this agreement may exchange it with another arty by faxing, or by emailing (to an address notified by the

relevant arty for that purpose), a pdf (portable document format) copy of, the executed counterpart to that

other party, and if requested by that other party, will promptly deliver the original by hand or post to the

other party. Failure to make a delivery of a counterpart original of this agreement will not affect the validity

of this agreement.

The parties agree that this agreement may at the option of the Helios be registered against the title deed of

the property by a notary public appointed by Helios. The Landlord undertakes to do all things necessary as

required to achieve registration of this agreement at the cost to Helios.
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As the Authorised Representative

Witness

Name:

ID No:

    

As the Authorised Representative

Witness

Name: Nadene van Wyk 

ID No: 900515 0070 084

Witness Signature

Authorized Representative 

Signature

Witness Signature

Authorized Representative 

Signature

Geraldine Mettler

Landlord:

Helios Towers:

Signed and Delivered for and on behalf of Helios Towers before me on ( D D / M M / Y Y Y Y )

Signed and Delivered for and on behalf of the Landlord before me on ( D D / M M / Y Y Y Y )

Marinus Gieselbach 
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Signee Name: Contact Details: 067 415 8910

Site Name: Site ID: ZAWC0097

Province: Base Station: 10m x 10m

Municipality: Site Type: Greenfield

Site Coordinates: Latitude: -33.92522 Longitude: 18.87841

Property Address:

Landlord Type:

 Name:

T.B.C.

Name  & Surname:

Representative ID Number:

Email Address:

Cellphone Number: Main: 21 808 8073 Alternative 021 808 8984

Bank Name:

Account Holder Name:

Account Number:

Account Type:

Branch Code:

Initial

Site Details

Landlord Details

250655

Cheque Account

Stellenbosch Local

Sonneblom Street, Stellenbosch 

62869253684

Geraldine.Mettler@stellenbosch.gov.za

HTSA Towers Confirmation of Contractual Terms

Stellenbosch Municipality 

Stellenbosch Municipality 

Remainder of Erf 2149, Stellenbosch

Idas Valley Library 

Western_Cape

First National Bank

Authorised Representative

Banking Details

Geraldine Mettler

Marinus Gieselbach 

Property Description:

Clear
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Annual Rent: Ammount: R102,840.00 Additional: n/a

Electricity:

Total:

Payment Frequency:

Method of Payment:

VAT Number (If Applicable):

Commencement Date:

Initial Term:

Renewal Term:

Escalation Rate Percentage:

Escalation Rate Frequency:

Access Hours

Supplier/ Local Authority:

Payee Name:

Account Number:

Reference Number:

Witness Name:

As the Authorised Representative Witness ID:

Annually on the Anniversary Date

Electronic Transfer

4700102181

Rental Amount

Local Authoriy 

Idas Valley Library - Helios Towers 

( D D / M M / Y Y Y Y )Confirmed and Signed for and behalf of the Landlord on 

Geraldine Mettler

Signature

62869253684

1-Jul-23

119 months

119 months

CPI

Stellenbosch Municipality 

Contractual Details

Electricity Details

Annually in advance

24 Hours, 7 Days a Week

Stellenbosch Municipality 

Clear Form

SignatureSignature
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1 

EAGLE TOWERS SA (RF) (PTY) LTD 
 

Reg No. 2015/430588/07 

Vat No. 4070273943 
 

31 WHITEHEART STREET 

JAMESTOWN – STELLENBOSCH – 7600 
 

PHONE: +27 21 880 0914 – FAX: +27 867 26 2626 
 

www.eagletowerssa.com 

 

 

Directors: (MD) AJ van der Rheede – MJ van Wyk – MM Edas 

 

 

TO:   Stellenbosch Municipality 

 

   Cabriere Street Franschoek ETSA 0038 

   Cloetesville Pool  ETSA 0098 

   Idas Valley Library  ETSA 0095   

   Jamestown Cemetery  ETSA 0092 

   Jamestown Sports  ETSA 0140  

   Klapmuts Sportsgrounds ETSA-0034  

   Lanquedoc Sports  ETSA 0062 

  

   (the “Site”) 

 

PER EMAIL:  piet.smit@stellenbosch.gov.za 

 

PER REGISTERED POST: Stellenbosch Municipality 

   Townhall Complex 

   Plein Street 

   Stellenbosch 

   7600 

 

18 May 2020 

 

Dear Sir and/or Madam, 

 

LEASE AGREEMENT: NOTIFICATION OF THE SALE OF THE SITE TO HELIOS TOWERS 

 

We trust that this letter finds you in good health, considering the COVID-19 pandemic currently 

proliferating in South Africa and other global communities. We wish you, your family and friends 

protection and safety during this time of great uncertainty. 

 

Background and details of transfer to Helios Towers 

1. We refer to the Lease Agreement entered into between Eagle Towers SA (RF) (Pty) Ltd with 

Page 54

mailto:piet.smit@stellenbosch.gov.za


2 

registration number: 2015/430588/07 (“Eagle Towers”) and yourself in terms of which you 

tender and make available certain premises known as the Site to Eagle Towers for the 

installation and operation of electronic communications equipment as further detailed therein 

(the "Agreement"). 

 

2. As you may already know, Eagle Towers has agreed to sell the Site to HTSA Towers (Pty) Ltd with 

registration number: 2018/616561/07 and trading as Helios Towers South Africa (“Helios 

Towers”). 

 
3. We expect that Eagle Towers will complete the sale of the Site to Helios Towers with effect from 

30 April 2020 (the “Closing Date”) and will therefore cede its rights and delegate its obligations 

under the Agreement to Helios Towers with effect from the Closing Date (the “Assignment”). 

 
4. Notwithstanding the Agreement providing that we are entitled to, without the consent of or 

providing notice to the Lessor, cede, assign, delegate and/or transfer our rights and/or 

obligations arising from the Agreement, I have deemed it prudent and respectful to formally 

apprise you of the Assignment to Helios Towers. Please take further notice that: 

 
a. the Assignment requires no action from you; 

b. the lessee for the purposes of the Agreement shall thenceforth be Helios Towers; and 

c. all rights, obligations and conditions contained in the Agreement remains unchanged 

and enforceable against Helios Towers as the new lessee. 

 
Change of Contact Details 

 
5. With effect from the Closing Date, Helios's domicilium citandi et executandi, and the address for 

the delivery of all notices under the Agreement, shall be: 

 
Address: Helios Towers South Africa, Unit D8, First Floor, Block D, El Ridge Office Park, 

100   Elizabeth Road, Bartlett, Boksburg, Gauteng, 1459 

 

Email:  HTSALegal@heliostowers.com   

 
Attention of: Head of Legal 

 

Further Information 

 
6. If you have any questions with the content of this letter please contact: 

 

Avril van der Rheede 

082 994 0291 

avril@eagletowerssa.com 
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We look forward to your continuous support and co-operation. 

Yours sincerely, 

 

 
Avril van der Rheede 

Chief Executive Officer 

Eagle Towers SA (RF) (Pty) Ltd 

Duly authorised and warranting such authority 

Date: 18 May 2020 
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5.3 POSSIBLE DISPOSAL OF A PORTION OF ERF 9190 PROTEA HOTEL 
 
 

Collaborator No:   
IDP KPA Ref No:  Good Governance  
Meeting Date:  06 December 2023   
 
 

1. SUBJECT: POSSIBLE DISPOSAL OF A PORTION OF ERF 9190 PROTEA HOTEL 
 

2. PURPOSE 

  To obtain Council’s approval for the disposal of a portions of erf 9190, Technopark, to Protea 
  Hotel.  

3. DELEGATED AUTHORITY 

 For decision by Municipal Council. 

4. EXECUTIVE SUMMARY 

 Protea Hotel constructed a building on their property, encroaching onto erf 9190 (municipal 
 property). Plans were approved and occupation certificates were provided.  

 They have tried to rectify the situation by proposing a land swap.  This application, however, 
 was turned down by the Planning Tribunal, based on planning principles (APPENDIX 1).  

They suggested that Protea Hotel request the adjustment of the common boundary and 
purchase the land from the Municipality that they are currently encroaching on. The extent 
of the municipal land is currently encroaching on is indicated they would need to purchase 
is 3505m² and is discussed under 6.2.2 below – fig 3. An application has been received 
from Protea Hotel – APPENDIX 2 and 3. The department has appointed a valuer to 
determine the fair market value and we are waiting for the response.  

5.  RECOMMENDATIONS 

(a) that the land as indicated on Fig 3 be identified as land not needed to provide the 
minimum level of basic municipal services; 

(b) that Council take note that a valuator was appointed to determine the fair market 
value;  

(c) that should the request to sell the land be approved in principle a public patriation 
process will have to be followed; and 

(d) that following the public notice period, and following the receipt of the valuation report, 
the item will be re-submitted to Council to make a final determination.  
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6.  DISCUSSION / CONTENT 

6.2  Background 

6.2.1 Application for subdivision to land swap 

During 2018 Friedlander, Burger & Volkman, on behalf of Protea Hotel, applied for a 
subdivision to rectify the encroachment of a structure that was constructed over the 
boundary of erf 9209 (Protea Hotel) onto Erf 9190 (Council property).  A proposal has been 
submitted to facilitate a land swap with the Municipality to rectify the encroachment. 

Due to the fact that erf 9190 is municipal owned land, the application had to be submitted 
to the Planning Tribunal. The Planning Tribunal rejected this application.  

Although the application was basically a boundary adjustment (±191m² of Protea Hotel land 
in exchange for ±191m² of Council owned land), and although no objections were received, 
the Planning Tribunal turned down the application and suggested that the common 
boundary line be realigned to facilitate the incorporation of the unauthorised structure in a 
manner that will ensure that the new boundary line does not create unusable space and 
also will not have a negative input on the existing amenities on erf 9209.  A copy of the 
report that served before the Planning Tribunal, setting out the reasons for their decision, is 
attached as APPENDIX 1. It must be noted that the full extent of the current encroachment 
on municipal land is 3505m².  

6.2.2 Application for adjustment of boundary between Remainder erf 9190 (Council owned 
land) and erf 9209 (Protea Hotel land), Stellenbosch 

Following the above decision by the Planning Tribunal, an application was submitted by 
Friedlander, Burger & Volkman, on behalf of Protea Hotel, requesting the adjustment of the 
common boundary between Protea Hotel and Stellenbosch Municipality’s property (Erf 
9190).  A copy of their application is attached as APPENDIX 2.  

Also hereto attached as APPENDIX 3 and application received from Protea Hotel, the owner 
of erf 9209, for the purchasing of portion of erf 9190, in order to adjust the common 
boundary, as to incorporate the unauthorised structure build on erf 9190. The extent of the 
encroachment is 3505m².  

6.2. DISCUSSION 

6.2.1 Location and context 

 Erf 9209 is located in Techno Road, as shown on Fig 1 and 2 below. 
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Fig 1:  Location and context 
 

 
Fig 2:  Extent of land to be disposed of  
 
6.2.2 Area description 
 
 The area(s) under discussion is shown on Fig 3, below. 
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Fig 3:   
 
 The area consists of three (3) portions: 

• Erf 17341 : ±1971m² 
• Erf 17340 : ±1094m² 
• Erf 17339 : ±440m² 

Total : ±3505m² 
  

The erf numbers referred to here does not exist yet, and forms part of the bigger erf 
9190.  

6.2.3 Ownership 

 The ownership of Erf 9190 vests with Stellenbosch Municipality by virtue of Title Deed 
 T28901/1988.  See copy of Windeed record attached as APPENDIX 4. 

6.2.4 Application entails two processes 

 Please note that this application entails two processes;  

a) An application for the boundary adjustment (land-use application) will be submitted 
to the Planning Department as an exemption application, once Council has made 
an in-principle decision on the possible disposal. 

b) An application to buy a portion of erf 9190 from Stellenbosch Municipality, to be 
consolidated with erf 9190. The municipality does not support the proposal of a 
notarial tie of the properties – once subdivided it needs to be consolidated with erf 
9209.  

6.2.5 Legal Requirements 

6.2.5.1 MFMA 

 In terms of Section 14 of the MFMFA a Municipality may not transfer ownership as a 
result of a sale or other transaction, or otherwise permanently dispose of a capital asset 
needed to provide the minimum level of basic services. 
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Further, in terms of Subsection (2), a municipality may dispose of land not needed to 
provide the main level of basic municipal services, but only if the Council, in a meeting 
open to the public, (a) has decided on reasonable grounds that the asset is not needed 
to provide the minimum level of basic municipal services; and (b) has considered the 
fair market value of the asset and the economic and community value to be received 
in exchange for the asset. 

6.2.5.2 Asset Transfer Regulation (ATR) 

6.2.5.1Transfer or disposal of non-exempted capital assets 

 In terms of Regulation 5(1)(b) a municipal Council may transfer or dispose of  
 a non-exempted capital asset only after- 

a) the accounting officer has in terms of regulation 6 conducted a public 
participation* process to facilitate the determinations a municipal council must 
make in terms of Section 14(2)(a) and (b) of the Act; and 

b) the municipal council- 

i) has made determinations required by section 14(2) (a) and (b)* and 

ii) has, as a consequence of those determinations approved in principle that 
the capital asset may be transferred or disposed of. 

 *Only applicable to high value properties, i.e. in excess of R50M  

6.2.5.2.2 Consideration of proposals to transfer or dispose of non-exempted capital 
assets 

 In terms of Regulation 7 the municipal council must, when considering any  
 proposed transfer or disposal of a non-exempted capital asset in terms of  
 regulation 5(1)(b)(i) and (ii), take into account—  

 (a)  whether the capital asset may be required for the municipality's   
 own use at a later date;  

 (b)  the expected loss or gain that is expected to result from the proposed  
  transfer or disposal;  

 (c)  the extent to which any compensation to be received in respect of the  
  proposed transfer or disposal will result in a significant economic or  
  financial cost or benefit to the municipality;  

 (d) the risks and rewards associated with the operation or control of the  
  capital asset that is to be transferred or disposed of in relation to the  
  municipality's interests;  

 (e)  the effect that the proposed transfer or disposal will have on the   
  credit rating of the municipality, its ability to raise long-term or short- 
  term borrowings in the future and its financial position and cash flow;  

 (f) any limitations or conditions attached to the capital asset or the  transfer or 
  disposal of the asset, and the consequences of any potential non-  
  compliance with those conditions;  
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 (g)  the estimated cost of the proposed transfer or disposal;  

 (h)  the transfer of any liabilities and reserve funds associated with the  
  capital  asset;  

 (i)  any comments or representations on the proposed transfer or disposal  
  received from the local community and other interested persons; (if  
  applicable) 

 (j)  any written views and recommendations on the proposed transfer or  
  disposal by the National Treasury and the relevant provincial   
  treasury;  (if applicable) 

 (k)  the interests of any affected organ of state, the municipality's own  
  strategic, legal and economic interests and the interests of the   
  local community; and  

 (l)  compliance with the legislative regime applicable to the proposed   
  transfer or disposal. 

6.2.5.2.3  Conditional approval of transfer or disposal of non-exempted capital  
 assets  

 Further, in terms of Regulation 11, an approval in principle in terms of  
 regulation 5(1)(b)(ii) or 8(1)(b)(ii) that a non-exempted capital asset may be  
 transferred or disposed of, may be given subject to any conditions,   
 including conditions specifying— 

 (a)  the way in which the capital asset is to be sold or disposed of;  

 (b)  a floor price or minimum compensation for the capital asset;  

 (c)  whether the capital asset may be transferred or disposed of for less  
  than its fair market value, in which case the municipal council must  
  first consider the criteria set out in regulation 13(2); and  

 (d)  a framework within which direct negotiations for the transfer or   
  disposal of the capital asset must be conducted with another   
  person, if transfer or disposal is subject to direct negotiations. 

6.2.5.2.4 Transfer or disposal of non-exempted capital assets to be in accordance 
 with disposal management system  

 In terms of Regulation 12(1); if approval has been given in terms of   
 regulation 5(1)(b)(ii) that a non-exempted capital asset may be transferred or  
 disposed of, the relevant municipality may transfer or dispose of the asset  
 only in accordance with its disposal management system, irrespective  
 of—  

 (a)  the value of the capital asset; or  

 (b)  whether the capital asset is to be transferred to a private sector party  
  or an organ of state. 
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 *In the case of Stellenbosch Municipality, the Policy on the Management of  
 Council-owned property is deemed to be the disposal management system.   

6.2.5.2.5 Transfer agreements  

 In terms of Regulation 17, a municipality may transfer assets approved for  
 transfer to a private sector party or organ of state, only by way of a written 
 transfer agreement concluded between the transferring municipality and  
 the receiving private sector party or organ of state.  

 A transfer agreement must set out the terms and conditions of the transfer,  
 including, as a minimum—  

 (a) a sufficient description of the capital asset being transferred in order  
  to identify the asset;  

 (b)  particulars of any subsidiary assets that are transferred with the   
  capital asset;  

 (c)  particulars of any liabilities transferred with the asset; 

 (d)  the amount of compensation payable to the municipality or    
  municipal entity for the transfer of the asset or assets, and the terms  
  and conditions of payment; and  

 (e) the effective date from which the risk and accountability for the asset  
  or assets is transferred to the receiving private sector party or organ  
  of state. 

6.2.5.6 Policy on the management of Council-owned property 

6.2.5.6.1 General principles 

 In terms of paragraph 7.2.1, unless otherwise provided for in the policy, the  
 disposal of Viable Immovable property shall be effected- 

a) by means of a process of public competition; and 

b) at market value except when the public interest or the plight of the poor demands 
otherwise. 

6.2.5.6.2 Methods of disposal 

 In terms of paragraph 9 the type of tender may vary, depending on the nature of the 
 transaction.  The following options may be considered: 

a) outright tender,eg residential erven; 

b) Call for proposals, e.g social care erven. 

6.2.5.6.4  Non-viable immovable property  

 In terms of par. 9.2.1, in respect of Non-viable Immovable Property which can be 
 utilised by one adjacent land owner, a Property Transaction(s) may be approved 
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 without any competitive process having been followed, including in response to an 
 unsolicited application, on the basis that no purpose would be served by a 
 competitive process but subject to the determination of the fair market value and 
 public notice of the intent to dispose of the property.  

6.2.5.4 Fair market value 

 In terms of par.2 immovable property may be disposed of only at market related 
 prices, except when the plight of the poor or the public intend demands otherwise. 

 Under the circumstances it is recommended that one (1) valuer be appointed.  

6.3  Financial Implications 

Should Council approve of the application all the cost associated with the transfers, such 
as subdivision, rezoning will be account by the applicant. The land should be sold at, at 
least market related value.  

6.4  Legal Implications 

 See par. 6.2.5 above.  

6.5  Staff Implications 

 No additional staff implications 

6.6 Previous / Relevant Council Resolutions 

 None 

6.7 Risk Implications 

Risks are addressed through the content of the report.  

6.8 Comments from Senior Management 

No comments have been requested yet.  

ANNEXURES: Appendix 1: Report that served before the Planning Tribunal 
   Appendix 2: Application from Friedlander. Burger & Volkmann 
   Appendix 3: Application from Protea Hotel  
   Appendix 4:  Windeed report 

NAME Annalene de Beer 

POSITION Director  
DIRECTORATE Corporate Services 
CONTACT NUMBERS 021-8088018 
E-MAIL ADDRESS Annalene de Beer 
REPORT DATE 2023 – 11-29 

 
AGENDA.SPECIAL MAYORAL COMMITTEE.2023-12-06/BM 

Page 64



 

 
 
 
 
 
 
 
 
 
 

 
APPENDIX 1 

 
 
 
 
 
 
 
 
 
 
 

Page 65



Page 66



Page 67



Page 68



Page 69



Page 70



Page 71



Page 72



Page 73



Page 74



Page 75



 

 
 
 
 
 
 
 
 
 
 

 
APPENDIX 2 

 
 
 
 
 
 
 
 
 
 
 

Page 76



Page 77



Page 78



Page 79



 

 
 
 
 
 
 
 
 
 
 

 
APPENDIX 3 

 
 
 
 
 
 
 
 
 
 
 

Page 80



Page 81



APPENDIX 4 

Page 82



Page 83



Page 84


	5. CONSIDERATION OF ITEMS BY THE EXECUTIVE MAYOR:[ALD G VAN DEVENTER]
	5.1 LEASE AGREEMENT APPLICATION: USE OF COUNCIL-OWNED LAND FORPARKING PURPOSES: ATTERBURY: PORTION OF LEASE FARM 369P
	APPENDIX 1
	5.2 RENEWAL OF LEASE AGREEMENT APPLICATION: USE OF COUNCIL-OWNEDLAND FOR TELECOMMUNICATIONS BASE STATION ON THE REMAINDER OF ERF2149 STELLENBOSCH
	APPENDIX 1
	APPENDIX 2
	APPENDIX 3
	APPENDIX 4
	5.3 POSSIBLE DISPOSAL OF A PORTION OF ERF 9190 PROTEA HOTEL
	APPENDIX 1
	APPENDIX 2
	APPENDIX 3
	APPENDIX 4



