
 

 
 
 
 
 
 
 
Ref no.3/4/1/5 
 
2017-04-03 
 

NOTICE OF A SPECIAL MEETING OF  
THE COUNCIL OF STELLENBOSCH MUNICIPALITY 

TUESDAY, 2017-04-04 AT 15:00 
 

TO The Speaker, Cllr DD Joubert [Chairperson] 
 The Executive Mayor, Ald G Van Deventer (Ms)  
 The Deputy Executive Mayor, Cllr N Jindela 
  
  
COUNCILLORS F Adams MC Johnson 
 DS Arends NS Louw 
 FJ Badenhorst N Mananga-Gugushe (Ms) 
 GN Bakubaku-Vos (Ms) C Manuel 
 FT Bangani-Menziwa (Ms) LM Maqeba 
 PW Biscombe NE McOmbring (Ms) 
 PR Crawley (Ms) XL Mdemka (Ms) 
 A Crombie (Ms) RS Nalumango (Ms) 
 JN De Villiers N Olayi 
 MB De Wet MD Oliphant 
 R Du Toit (Ms) SA Peters 
 A Florence WC Petersen (Ms) 
 AR Frazenburg MM Pietersen 
 E Fredericks (Ms) WF Pietersen  
 E Groenewald (Ms) SR Schäfer 
 JG Hamilton Ald JP Serdyn (Ms) 
 AJ Hanekom N Sinkinya (Ms) 
 DA Hendrickse P Sitshoti (Ms) 
 JK Hendriks Q Smit 
 LK Horsband (Ms) E Vermeulen (Ms) 
   
Notice is hereby given in terms of Section 29, read with Section 18(2) of the Local 
Government: Municipal Structures Act, 117 of 1998, as amended, that 
a SPECIAL  MEETING of the COUNCIL of STELLENBOSCH MUNICIPALITY will be held in 
the COUNCIL CHAMBER, TOWN HOUSE, PLEIN STREET, STELLENBOSCH 
on TUESDAY, 2017-04-04 at 15:00 to consider the items on the Agenda. 

 
 
 
 

 

SPEAKER  
DD JOUBERT 
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3. INFRASTRUCTURE: (PC: CLLR J DE VILLIERS) 

 
3.1 CONTRACT NO: B/SM.03/15: CONSTRUCTION OF RESERVOIR IN 

KAYAMANDI/VAKALA CONSTRUCTION(PTY)LTD/ STELLENBOSCH 
MUNICIPALITY 
 
1. PURPOSE OF REPORT  

1.1  To request Council to approve the payment of the Adjudicator’s award 
made on 6th March 2017 and to request approval that the Municipality 
may proceed with Arbitration proceedings; 

1.2 To consider the appointment of an attorney and senior counsel to 
represent the municipality in arbitration proceedings in the report. 

2. BACKGROUND 

With reference to the System of Delegation, Nr 48, approved by the Council 
in 2015, the Executive Mayor and the MM may act as follows; 

the Executive Mayor may settle any action out of court, including 
arbitration, mediation and/or debt collection where court actions have 
been instituted/defended where the settlement amount does not 
exceed R1m, after having considered a recommendation from the 
MM; 

the Municipal Manager where the settlement amount does not exceed 
R500 000 after having considered a recommendation from the 
Director Strategic & Corporate Services, after consultation with CFO 

2.1  The Contract B/SM 3/15 was awarded to Vakala Construction (Pty) Ltd on 
11 September 2014 for the accumulated amount of R14 074 158.11 and 
completion in 30 working weeks.  The time for achieving Practical 
Completion was 7 working months.  

 
2.2 The conditions of contract applicable to the Agreement between the parties 

are the General Conditions of Contract for Construction Works, Second 
Edition, 2010 (GCC 2010) as amended by the Contract Data. Site Handover 
took place on 13 November 2014 and Works Commencement Date was 17 
November 2014 with the original Due Completion Date being 6 August 2015. 

 
2.3  During the execution of the Works, various claims were submitted by the 

Contractor. These Claims were evaluated by the Engineer and rulings were 
provided in terms of the GCC 2010. Several of the Claims were not 
approved by the Engineer, but there were Claims that were found to comply 
with the Contract and were subsequently approved by the Engineer. 

 
2.4  The Claims and subsequent settlement proposal was not approved by 

the Engineer and Construction Law Specialist and  were rejected for 
various reasons including; (See Annexure E: Response to 
Adjudicator’s Award) 

 
o non-compliance with procedural requirements or conditions precedent 

in terms of the GCC 2010 and were accordingly time barred’ 
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o not basing their claim or not relying on an appropriate contractual 

entitlement or cause of action for the alleged relevant events; 

o not proving cause and effect on the critical path as required for 
extension of time and/or claiming damages; 

o not substantiating damages, but using Bill of Quantity rates which is 
not proof of actual cost.  

2.5  All of the Claims that were not approved by the Engineer were placed under 
Dispute by the Contractor and an ad-hoc adjudication process was followed 
as prescribed in terms of the GCC 2010.  

  
2.6 In terms of the contract the adjudicator must be appointed in the event of any 

dispute between the parties.  The Municipality, Engineer and Contractor tried 
to reach an amicable settlement agreement which was unsuccessful.  
Subsequent to this an adjudicator was appointed by the Engineering council. 

 
3. DISCUSSION   

 
3.1 Publication of Award was on 6 March 2017. (see Annexure A: Adjudication 

Award) The Contractor’s total claims in their Statement of Claim amounted 
to R1,9 mil and the Adjudicator awarded the amount of R2,2 million to be 
paid with interest of 15,5% from 9 June 2016, the date of the Contractor’s 
Statement of Claim; 

 
3.2 The Adjudicator ruled that the above amount is payable within 14 calendar 

days of the publishing date, was on 20 March 2017. The standard payment 
period in the GCC 2010 is however 28 days from certifying payment; 

 
3.3 On 15 March 2017 Vakala Construction was notified of our dissatisfaction 

with the award and our intention to issue a notice in terms of Clause 10.6.1.2 
to dispute the validity, and/or the correctness of the decision (see Annexure 
B: Correspondence Vakala ); 

 
3.4 Vakala Construction was also invited to Amicable Settle the matter in terms 

of Clause 10.4 of the GCC 2010 and to make a full and final settlement offer 
in relation to the disputes that formed the subject matter of the above 
Adjudication Award. The GCC 2010 provides for a 28 day “cooling off” 
period in which Amicable Settlement can take place before formal notice of 
dispute is issued; 

 
3.5 On 23 March 2017 Vakala Construction gave a “Notice of default and 

intention to terminate”. (See Annexure C: Notice of default and intention to 
terminate). The notice again confirmed the Adjudicator’s Award, demands 
payment in 14 days of date of demand and notifies the Employer that in 
terms of Clauses 9.3.1, 9.3.1.1.2 and 9.3.1.1.3 of GCC 2010, contractor is 
entitled to terminate contract if payment is not received by 6 April 2017; 

 
3.6 The termination grounds provided in Clause 9.3.1.1.2 are: “In the event that 

the Employer persists in: 
 

9.3.1.1.2 “Failing to pay the Contractor the amount due in terms of any 
payment certificate issued by the Engineer, within the time of payment 
provided in the contract. 
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9.3.1.1.3. Interfering with or obstructing the issue of any certificate,” 

 
Failing to meet the deadline is grounds for Termination and will exonerate 
the Contractor from completing any defects and in addition claim any 
outstanding Retention. Defects will also include future defects and any latent 
defects which could become known in future. Decision to ignore these facts 
will put the Employer at huge risk; and 
 

3.7 Vakala Construction submitted a settlement proposal to the Municipality on 
30 March 2017 for the amount of R2, 350, 000-00 including VAT. (See 
attached Annexure D).  Accepting the settlement, is conditional on the 
Municipality paying out the retention amount of R621 855,45 excluding VAT.  
This means the Municipality will have no recourse for defects that might be 
picked up, at a later stage. 
 

4. LEGAL IMPLICATIONS 

The contract  between Vakala and Stellenbosch municipality is subject to the 
General Conditions of Contract 2010.  

The termination grounds provided in Clause 9.3.1.1.2 are: “In the event that 
the Employer persists in: 

9.3.1.1.2 “Failing to pay the Contractor the amount due in terms of any 
payment certificate issued by the Engineer, within the time of payment 
provided in the contract. 
 
9.3.1.1.3. Interfering with or obstructing the issue of any certificate,” 
 
Failing to meet the deadline is grounds for Termination and will absolve the 
Contractor from completing any defects and in addition claim any 
outstanding Retention .The municipality will be held liable for breach of 
contract if it does not pay the adjudicator’s award.   
 

5. FINANCIAL IMPLICATIONS 

 Provision is made on Capital Budget Vote number 5/6650/1801. 

RECOMMENDED 
 

(a) that the Municipality do not accept the settlement offer of  R2,350, 000-00 
including VAT received 31 March 2017; 
 

(b) that the Adjudicator’s award made on 6 March 2017  to the amount of 
R2 806 960,69 be paid before 6 April 2017, failing which the municipality will 
be in breach of contract; and 

 
(c) that the appointment of an attorney and senior counsel, be approved to 

proceed with arbitration. 
 

 

Meeting: 
Ref No: 
 

7th Council: 2017-03-29 Submitted by Directorate: 
Author: 
Referred from:  

Community  Services 
G Esau 
Mayco: 2017-03-22 
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