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11.6

PARKS, OPEN SPACES AND ENVIRONMENT: (PC: XL MDEMKA (MS))

11.6.1

INVESTIGATION WITH REGARDS TO THE VARIOUS
PROPERTIES IN MONT ROCHELLE NATURE RESERVE

Collaborator No:
IDP KPA Ref No:
Meeting Date:

RESIDENTIAL

697006
Good Governance and Compliance
17 November 2020

1.

SUBJECT: INVESTIGATION WITH REGARDS TO THE VARIOUS RESIDENTIAL
PROPERTIES IN MONT ROCHELLE NATURE RESERVE

2.

PURPOSE
To put forward a recommendation as to the conclusion of the investigation with regards
to the various residential properties in Mont Rochelle Nature Reserve.

3.

DELEGATED AUTHORITY
Council of Stellenbosch Municipality.

4.

EXECUTIVE SUMMARY
Council decided to investigate all possible options in dealing with the residential
properties located in the Mont Rochelle Nature Reserve (the reserve) in an effort to
achieve the most effective environmental outcome, address potential negative impact
associated with possible development of the various properties whilst at the same time
maintaining and preserving the use of the reserve for recreation by the broader public.
The above options investigated included maintaining the status quo (trust that no further
development within the reserve take place), expropriation or buying-back of the 14 sold
(but undeveloped) erven or an exchange of land (swop of erven within the reserve from
sensitive to less-sensitive locations). Experience gained from the above investigation
has now led to a proposed redesign of the current layout of erven clustered around the
current access roads, within the existing layout footprint.

5.

RECOMMENDATIONS
(a)

that Council approves Option 3: the redesign of the existing layout of erven in
Mont Rochelle Nature Reserve;

(b)

that Option 3 be implemented once budget for this purpose becomes available;

(c)

that existing landowners of erven in sensitive area be offered a like-for-like (with
reference to erf size) proposal in a less sensitive location within the revised
layout, as provided for in Paragraph 9.2.3 of the Property Management Policy;

(d)

that the Municipal Manager be authorised to finalise the above process insofar
an agreement between the relevant landowners can be reached; and

(e)

that the remaining unsold erven be de-proclaimed and consolidated into Mont
Rochelle Nature Reserve.
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62 Erven were proclaimed in Mont Rochelle Nature Reserve in 1910, 16 of which have
been sold on auction to private individuals. The purpose of the auction was to generate
funds for improving the Franschhoek sports facilities and water provision infrastructure
to the town. Informal access roads to the erven were constructed by the municipality.
During 1997 the (then) Franschhoek Council decided not to sell any of the remaining
erven due to the possible negative environmental impact posed by the development of
the erven and the lack of services to the properties. Houses have been built on 2 of the
sold erven, with the remainder (14) lying vacant. None of the remaining 46 erven were,
however, de-proclaimed and remain the property of Stellenbosch Municipality. The rights
of the owners to develop their properties are still in place. There are no limiting conditions
that prevent the owners from constructing any residential buildings.
Council has since made the decision to ensure that the potential negative environmental
impact posed by the development of the erven be limited by investigating the possibilities
available to it in this regard.
In January 2014 Council requested the appointment of and environmental specialist to
investigate the various options available, from an environmental management
perspective, but also taking into account legal rights of the current owners and, to advise
Council on a way forward. During June 2015 service providers were invited to submit
quotes to conduct an investigation in the above regard. Bids received ranged between
R934 321.20 and R2 652 196.00. Given the high cost of the above investigation Council
reconsidered it’s January 2014 resolution and decided that the funds rather be spent on
consolidating the 46 un-sold erven with Mont Rochelle Nature Reserve and negotiations
be entered into with the owners of the 14 sold (but undeveloped) erven regarding the
possibility to exchange current erven within the reserve with erven in a more suitable
area. Most owners of residential property within the reserve expressed their willingness
to enter into negotiations for a possible land exchange. All the erven were surveyed and
marked on-site and the various owners approached with proposals based on a “like-forlike” (erf size) basis. Owners responded with demands such as redesign of the current
lay-out of erven, provision of access roads, provision of services, reimbursement of
expenses on current property and the deregistration of bordering erven. In the light of
the above it became clear that an erf-for-erf land exchange within the current layout of
erven will likely not succeed. Council therefor is left with three options explained below.
6.2

Discussion
Based on the background described above, the options going forward can be
summarized as follows:
Option 1:

Maintaining status quo, in essence to wait and see, hoping that no further
development within Mont Rochelle Nature Reserve take place. Although
limited, seeing as only 2 properties have been developed since the
establishment of the erven all those years back, there is a possibility of the
existing or future owners developing their erven. Moreover, current
technology makes “off-grid” living viable and property owners could feasibly
build houses and supply their own services. The possible financial
implications are limited to the receipt of some rates and taxes revenue.

Option 2:

Agreeing with owner’s demands within the current layout. This option will
result in a dispersed layout and the construction of access roads at a
considerable cost to Council.
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Redesign of the current layout, clustered around the current access roads,
within the existing layout footprint. The possible financial implications will
be the registration of the revised layout with the Surveyor General.

Of the above options, Option 3 is argued to be most preferred, based on the following
advantages thereof:
a)
b)
c)
d)

Clustering the layout together and minimizing the layout footprint;
Utilising existing access roads and minimising the requirement of the construction
of new roads (it is proposed that no services to private erven, other than access
roads, will be provided by Council);
Making better use of the site’s topographical characteristics; and
Providing a positive product in exchange for the current erven and thereby
increasing the possibility of a successful land exchange and conclusion of the
above Council Resolution.

This option would be in line with the below Council Resolution (October 2015) with
specific reference to point (iii) that any other feasible alternative that can limit the impact
on the nature reserve that might be identified in the process be considered, it is proposed
that the existing private owners be presented with the option of a proposed layout
redesign within the existing layout footprint.
6.3

Financial Implications
The financial implication depends on the option Council decides upon going forward.
Option 1 (as described in Section 6.2 above) will have little financial implication at this
stage but presents the highest risk in terms of avoiding the potential negative
environmental impact posed by the development of the erven which Council is trying to
avoid.
Of the three options Option 2 will have the largest financial implication with the provision
of access to erven. It is proposed that no services to private erven, other than access
roads, will be provided by Council. Option 2, however, will have limited impact in avoiding
the potential negative environmental impact posed by the development of the erven other
than moving private erven behind the ridgeline towards the visually less sensitive eastern
slope of the site.
The financial implications of Option 3, if accepted and successfully negotiated with the
owners of private erven within Mont Rochelle Nature Reserve, will be associated with
de-registration of the existing - and registration of the new erven.

6.4

Legal Implications

6.4.1

General
The rights of the owners to develop their properties are in place. There are no limiting
conditions that prevent the owners from constructing any buildings. Council will have to
consider building plans submitted from landowners, should any of the private land
owners choose to submit the same.

6.4.2

Property Management Policy
Paragraph 9.2.3 of the Municipality’s policy on the management of Council-owned
property provides for the exchange of land transactions under specific circumstances on
condition that:
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9.2.3.1

Disposal by exchange of land will be appropriate when it is advantageous to
the Municipality and other parties to exchange land in their ownerships and
will achieve best consideration for the municipality;

9.2.3.2

The Municipal Council must authorise the disposal of land by exchange with
another land owner for alternative land. Reasons for justifying this manner of
disposal must be recorded in writing; and

9.2.3.3

The exchange will usually be equal in value. However, an inequality in land
value may be compensated for by other means where appropriate. In such
circumstances the Municipality must seek an independent valuation to verify
that “best consideration” will be obtained.

Staff Implications
This report has no staff implications to the Municipality.

6.6

Previous / Relevant Council Resolutions:
17th Council Meeting: 2014-01-16: Item 7.2:
Resolved
(a)

(b)
(c)

that the Municipal Manager be requested to appoint an environmental specialist
to investigate the various options, from an environmental management
perspective, but also taking into account legal rights of the current owners and,
to advise Council on a way forward, in general, but also regarding the specific
properties facing the Franschhoek Valley;
that the views of the Advisory Board for the Mont Rochelle Nature Reserve and
current land owners also be solicited during this investigation; and
that the Municipal Manager be requested to report on progress within 3 months.

35th Council Meeting: 28-10-2015: Item 7.6
Resolved
(a)
(b)

(c)
6.7

that Council reconsider its resolution of its meeting dated 2014-01-16, with
regards to Item 7.2.
That the funds allocated to be spent on conducting the proposed investigation
rather be spent on consolidating the 46 un-sold erven with Mont Rochelle Nature
Reserve and negotiating with the owners of the 14 sold (but undeveloped) erven
(the priority being erven 342, 307, 314, 322, 355, 336, located in a visually
sensitive area north-eastern slope of “Du Toits Kop” facing the Franschhoek
valley) regarding the possibility to exchange current erven within Mont Rochelle
Nature Reserve with erven in a more suitable area (suitable in terms of
environmental, visual and service delivery perspective).
That any other feasible alternative that can limit the impact on the nature reserve
that might be identified in the process be considered.

Risk Implications
The risk to the Municipality is the potential that a development application, for the
realisation of the development rights associated with the privately owned residential
property in the reserve, is received with the municipality having no option but to consider
an application that might ultimately have a detrimental impact on the surrounding
environment.
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Comments from Senior Management
This Item was circulated via e-mail to all internal Directorates on the 5th of October 2020
for comment by 14 October 2020. The Director: Infrastructure Services responded,
requesting an amendment to the item (inclusion of the proposed redesign of the layout
option in the executive summary) but indicated that he is, in general, satisfied with the
content of the item.

RECOMMENDATIONS FROM THE EXECUTIVE MAYOR, IN CONSULTATION WITH THE
EXECUTIVE MAYORAL COMMITTEE, TO COUNCIL: 2020-11-17: ITEM 7.6.1
(a)

that Council approves Option 3: the redesign of the existing layout of erven in Mont
Rochelle Nature Reserve;

(b)

that Option 3 be implemented once budget for this purpose becomes available;

(c)

that existing landowners of erven in sensitive areas be offered a like-for-like (with
reference to erf size) proposal in a less sensitive location within the revised layout, as
provided for in Paragraph 9.2.3 of the Property Management Policy;

(d)

that the Municipal Manager be authorised to finalise the above process insofar as an
agreement between the relevant landowners can be reached; and

(e)

that the remaining unsold erven be de-proclaimed and consolidated into Mont Rochelle
Nature Reserve.

FOR FURTHER DETAILS CONTACT:
NAME
POSITION
DIRECTORATE
CONTACT NUMBERS
E-MAIL ADDRESS
REPORT DATE

Schalk van der Merwe
Environmental Planner
Community and Protection Services
021 808 8679
schalk.vandermerwe@stellenbosch.gov.za
15 October 2020
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PROGRESS REPORT (2) - IDENTIFICATION AND ACQUISITION OF
AUTHORISATIONS AND APPROVALS FOR THE ESTABLISHMENT OF ONE OR
MORE REGIONAL CEMETERIES FOR STELLENBOSCH MUNICIPALITY

Collaborator No:
IDP KPA Ref No:
Meeting Date:

697733
Good Governance and Compliance
17 November 2020 and 25 November 2020

1.

SUBJECT: PROGRESS REPORT (2) - IDENTIFICATION AND ACQUISITION OF
AUTHORISATIONS AND APPROVALS FOR THE ESTABLISHMENT OF ONE OR
MORE REGIONAL CEMETERIES FOR STELLENBOSCH MUNICIPALITY

2.

PURPOSE
To report on the status of the above project. This is the second progress report following
the one submitted to the February 2020 Section 80 Meeting.

3.

DELEGATED AUTHORITY
Council of Stellenbosch Municipality.

4.

EXECUTIVE SUMMARY
During 2016 Stellenbosch Municipality commenced with a project of identifying and
acquiring the necessary environmental and land use approvals for the establishment of
one or more large (±30ha) cemeteries for the WC024 area.
During a comprehensive feasibility study conducted 54 sites were considered against a
set of criteria which included:

Ownership (Municipal / State / Private)

Extent

Location (proximity to settlements / accessibility / surrounding land uses)

Zoning and land use

Environmental characteristics (current status / vegetation / geology / pedology /
hydrology)

Soil characteristics (excavatility / permeability / drainage / topography / basal
buffer / stability / workability)
A total of 4 sites were identified as being feasible:

Louw’s Bos (Farm 502, south of Stellenbosch)

Culcatta Bos (Farm 29, north of Koelenhof)

Meerlust (Portion 1 of Farm Meer Lust No 1006, Groot-Drakenstein)

De Novo (Portion 10 of Farm De Novo No 727, south of Muldersvlei)
Of the 4 sites 2 were included in the process of acquiring the necessary environmental
and land use approvals for the establishment of a cemetery. These 2 sites were Louw’s
Bos and Culcatta Bos. Even though the Meerlust site is ideally located (in terms of need
for burial space) it was (for the time being) excluded due to risks associated with the
site’s location in close proximity to an existing settlement. The National Health Act, 61 of
2003, Regulations Relating to the Management of Human Remains (Government Notice
R363), includes the following:
15.

Burial sites and burials
(2)

All burial sites must comply with the following environmental requirements-

(a)

be located outside the 100 year floodplain;
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(b)

be located at least 350m from ground water sources used for drinking
purposes and 500m from the nearest habitable building;

(c)

…

Even though there are examples of cemetery sites that have been established within
these zones since the above regulations came into effect proceeding with an application
for establishing a cemetery site within these zones is a risk if the relevant authorities
cannot be convinced of the need and impact of such development. The De Novo site
(property of the Department of Transport and Public Works) was excluded due to
uncertainty regarding the long term planning of the property.
Both sites (Louw’s Bos and Culcatta Bos) require the following approvals:

Environmental Authorization (in terms of the National Environmental
Management Act, 107 of 1998, Environmental Impact Assessment Regulations)

Water Use Licensing (in terms of the National Water Act, 36 of 1998)

Land Use Approval (in terms of the Stellenbosch Land Use Planning By-Law)
The process of acquiring al 3 sets of approvals for both sites have commenced and are
at different stages of conclusion.
5.

RECOMMENDATION
that the report on the status of the project: Identification and acquisition of authorisations
and approvals for the establishment of one or more regional cemeteries for Stellenbosch
Municipality, be noted.

6.

DISCUSSION / CONTENTS

6.1

Background
The provision and maintenance of cemeteries, funeral parlors and crematoria is a
function vested in local government in terms of Schedule 5 (Part B) of the Constitution
of the Republic of South Africa, 108 of 1996.
Stellenbosch Municipality (the Municipality), like most of its neighboring local authorities,
have a shortage in burial space. A 2012 SALGA report1 on the status of cemeteries in
South African Cities indicated, at that stage, in most municipalities less than 50% of its
cemeteries still had capacity for burials. Primary challenges in this regard are:





shortage of land for more cemeteries,
insufficient budget for the development of cemeteries,
the high rate of conventional / traditional burials, and
resistance by communities to alternative forms of burial.

In reaction to the shortage of burial space the Municipality during 2016 started with a
project of identifying and developing one or more regional cemetery sites within the
WC024 area to provide for the whole of the municipality for the foreseeable future.

1

The State of Cemeteries in South African Cities (SALGA, 2012)
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Discussion
History
The Municipality’s burial space in existing cemeteries are under pressure. The
development of suitable cemetery sites to provide capacity in this regard has become
critical.
An Item (listed under #6.6 below and attached under Annexure 1) that served before
Council during 2015 reported the status of burial space within the Municipality and the
need to provide for additional burial space. The above Council Meeting resolved that the
situation pertaining to burial space in the municipality is acknowledged and that various
possible sites be investigated as a solution to the burial space needed. The then
Department Planning & Economic Development subsequently initiated a tender process
in terms of which the following call for proposals was issued:
a)

b)
c)
d)

the establishment of a professional team for the identification of suitable sites for
the establishment of one or more regional cemetery sites of 30 ha and more within
Stellenbosch Municipality;
the preparation and the submission of applications for authorisation of a municipal
cemetery, including all specialist assessments related to the activities;
the planning and design of all related services infrastructure for the cemetery;
and
the planning and design of the cemetery and establishing a cemetery register in
accordance with the layout.

Bidders were requested to evaluate those cemetery sites as per the above Council
Resolution as well as alternative sites that might be identified as being feasible. CK
Rumboll & Partners were appointed during June 2016 in the above regard after the
tender process was successfully concluded and commenced with the identification and
feasibility study of the various sites.
During 2017, after the identification and feasibility study of the various sites were
completed, Council resolved (Resolution included under Annexure 2) that it supports the
acquisition of the required authorization for the proposed establishment of regional
cemeteries (for burial need within WC024) at Farm Culcatta No. 29 and the Remainder
of Farm Louw’s Bos No. 502 as well as the proposed establishment of a regional
cemetery at Farm De Novo No. 727/10 and Portion 1 of Farm Meer Lust No 1006 should
the process of acquiring the necessary approval from the Department of Transport and
Public Works be acquired. Following the above Council Resolution these sites were
included in a Pre-Application (in terms of the National Environmental Management Act,
107 of 1998) process which included a public participation process. This was done to
screen out any potential issues that might occur during an official application process.
Of the 4 sites 2 (Louw’s Bos and Culcatta Bos) were included in the process of acquiring
the necessary environmental and land use approvals for the establishment of a cemetery
(see the Memorandum [May 2018] in this regard submitted to the Municipal Manager
included under Annexure 3). The 2 remaining sites were (for the time being) excluded
from the process after a process of communication with the land owner (Department of
Transport and Public Works) and the long term intention of the property could not be
established as well as risks associated with the location of the Meerlust site relevant to
existing settlements a boreholes.
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Approvals (progress):
Both sites (Louw’s Bos and Culcatta Bos) require the following approvals:

Environmental Authorization (in terms of the National Environmental
Management Act, 107 of 1998, Environmental Impact Assessment Regulations)

Water Use Licensing (in terms of the National Water Act, 36 of 1998)

Land Use Approval (in terms of the Stellenbosch Land Use Planning By-Law)
Environmental Authorization
Applications for Environmental Authorization to the Department of Environmental Affairs
and Development Planning for both sites followed a range of specialist studies including
geological, archaeological, paleontology, freshwater, heritage, visual, botanical and
geohydrological assessments conducted.
Louw’s Bos:

Environmental Authorisation (EA) issued 22 January 2020 (Annexure
4). The above EA issued by the Department of Environmental Affairs
and Development Planning was appealed against by a group of
landowners in the vicinity of the proposed development. Stellenbosch
Municipality has, through its appointed Environmental Assessment
Practitioner, submitted its corresponding papers and is awaiting the
decision from the Minister on the appeal received.

Culcatta Bos:

Environmental Authorisation issued 20 September 2019 (Annexure 5).

Water Use Licensing
Applying for water use includes a number of phases (Pre-Application Phases / Phase 1:
Pre-Application Meeting / Phase 2: Draft Application / Phase 3: Final Submission).
Louw’s Bos:

Draft Application was submitted to the Department Water and
Sanitation September 2019. We are awaiting feedback from the
Department Water and Sanitation to proceed to Phase 3.

Culcatta Bos:

Final Submission to the Department Water and Sanitation has been
made November 2019. A decision on the application is expected by
the end of 2020.

Land Use Approval
As both sites are the property of the Municipality both land use applications were referred
to the Municipal Planning Tribunal for a decision.
Louw’s Bos:

Land use application approved by the Municipal Planning Tribunal on
28 August 2020 (Annexure 6).

Culcatta Bos:

Land use application approved by the Municipal Planning Tribunal on
26 June 2020 (Annexure 7).

Planning
Both sites are planned in a manner that does not conform to the traditional way people
think of graveyards (as areas used solely for burial purposes, i.e. predominantly rows of
graves), but rather as memorial parks visited for a range of activities other than burials.
Together these sites will consist of a combined area of 30 hectare of burial space
(traditional graves).
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During the 2017/18 financial year a total number of 810 people were buried in the
Municipality. This equates to 67.5 burials per month. The general formula for calculating
traditional grave (i.e. interment) space, as set out by the Western Cape Department of
Environmental Affairs and Development Planning, is determined at 2 000 graves per
hectare or alternatively 5m² per traditional grave, including 10% for circulation. In the
planned Louw’s Bos cemetery and memorial park alone, approximately 20 hectare is
proposed for use as traditional grave space. Using the formula provided by the
Department of Environmental Affairs and Development Planning, 39 940 traditional
graves may be provided for as set out below.
19.97 ha x 2 000 = 39 940 graves 39 940/810 = 49 years
199 700 / 5m² = 39 940 graves
Calculating at an average of 810 deaths per annum, 4 050m² grave space per annum
will be required. Should the average burials stay more or less the same approximately
12.15 hectare of land will be required over the next 30 years. The planned Louw’s Bos
regional site should provide sufficient traditional interment space for approximately the
next 49 years.
6.3

Financial Implications
On completion of this project (acquisition of the approvals), which is expected to
conclude during 2020, it is estimated that the establishment / development of the 2 sites
will cost in the order of R34 000 000-00 over the next 5 years.

6.4

Legal Implications
The provision and maintenance of cemeteries, funeral parlors and crematoria is a
function vested in local government in terms of Schedule 5 (Part B) of the Constitution
of the Republic of South Africa, 1996 (Act 108 of 1996).

6.5

Staff Implications
This report has no staff implications to the Municipality. Given the size of the 2 cemetery
sites additional dedicated staff will have to be appointed for the day-to-day maintenance
and upkeep of both sites.

6.6

Previous / Relevant Council Resolutions:
27TH Council Meeting: 2015-02-25: Item 7.4
RESOLVED (nem con)
(a)

that the current situation pertaining to burial space in WC024, be noted by
Council; and

(b)

that the following sites which were identified, be investigated as a solution to the
critical burial space needed:
i.
ii.
iii.
iv.
v.

Erf 619/1: Municipal owned land zoned for agricultural use. This land is
approximately 29 ha not in lease currently.
Louw’s Bos plantation: The plantation operation has been stopped and
the area is currently Fynbos area.
De Novo existing cemetery is owned by Department of Transport and
Public Works.
Franschhoek Valley: La Motte – Farm 1339/1 (Public Works).
Wemmershoek: Farm 1024/1 (Stellenbosch Municipality).
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Dennegeur: Erf 3666 (Private).
Klapmuts: Farm 748/40 (Private).
Stellenbosch: Onder Papegaaiberg – Re Farm 183 (Stellenbosch
Municipality)
Jamestown: Farm 1166 (Private).

8TH COUNCIL MEETING: 2017-04-26: ITEM 7.3.2
RESOLVED (nem con)

6.7

(a)

that Council amends its 27th Meeting of the Council of Stellenbosch
(25 February 2015) resolution by adding (b)(x) to include any alternative land in
the same area which could feasibly be used as a site to be investigated as a
solution to the critical need for burial space within Stellenbosch Municipality;

(b)

that Council supports the acquisition of the required authorization for the
proposed establishment of regional cemeteries (for burial need within WC024) at
Farm Culcatta No. 29 and the Remainder of Farm Louw’s Bos No. 502 as well as
the proposed establishment of a regional cemetery at Farm De Novo No. 727/10
and Portion 1 of Farm Meer Lust No 1006 should the process of acquiring the
necessary approval from the Department of Transport and Public Works be
acquired;

(c)

that the possible creation of a garden of remembrance as alternative to a
traditional land site also be investigated; and

(d)

that Council authorises the Municipal Manager to proceed with acquiring the
necessary approvals for the establishment of the above cemeteries.

Risk Implications
The direct risk to the Municipality is the reality that the WC024 cemeteries have reached
its capacity and will run out of burial space over the next few years.

RECOMMENDATION FROM THE EXECUTIVE MAYOR, IN CONSULTATION WITH THE
EXECUTIVE MAYORAL COMMITTEE, TO COUNCIL: 2020-11-17: ITEM 7.6.2
that the report on the status of the project: Identification and acquisition of authorisations and
approvals for the establishment of one or more regional cemeteries for Stellenbosch
Municipality, be noted.

ANNEXURES
Annexure 1:
Annexure 2:
Annexure 3:
Annexure 4:
Annexure 5:
Annexure 6:
Annexure 7:

Council Resolution 2015
Council Resolution 2017
Memorandum to the Municipal Manager (May 2018)
Environmental Authorisation (Louw’s Bos) (22 January 2020)
Environmental Authorisation (Culcatta Bos) (20 September 2019)
Municipal Planning Tribunal Meeting Minutes (28 August 2019)
Municipal Planning Tribunal Meeting Minutes (26 June 2019)
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Ref no.3/4/1/5
2017-05-12

MINUTES

8TH MEETING OF THE COUNCIL
OF STELLENBOSCH MUNICIPALITY

2017-04-26 AT 10:00

Detailed account of the meeting proceedings is available on audio recording, which
is obtainable from The Municipal Manager’s Office per Request for Information (RFI)

MINUTES: 8TH MEETING OF THE COUNCIL OF STELLENBOSCH MUNICIPALITY: 2017-04-26/TS

MINUTES
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8TH COUNCIL MEETING OF THE COUNCIL
OF STELLENBOSCH MUNICIPALITY

2017-04-26

7.3.2 STELLENBOSCH MUNICIPALITY: EXTENSION OF BURIAL SPACE
1.

PURPOSE OF THE REPORT
To inform Council of the status of the above project, the result of the
feasibility study conducted in the process of identifying new cemetery sites,
and to obtain Council’s approval to commence with the process of
developing the proposed sites as cemeteries.

2.

BACKGROUND
The provision and maintenance of cemeteries, funeral parlours and
crematoria is a function vested in local government in terms of Schedule 5
(Part B) of the Constitution of the Republic of South Africa, 1996 (Act 108 of
1996).
The Greater Stellenbosch Municipality’s (the municipality) burial space in
cemeteries is under pressure. The development of suitable cemetery sites to
provide capacity in this regard has become critical.
An Item that served before Council on the 27th Meeting of the Council of
Stellenbosch (25 February 2015) (APPENDIX 1) reported the status of burial
space within the municipality and the need to provide for additional burial
space mainly due to the increase in population growth within the
municipality, cultural beliefs as it pertains to dealing with the deceased and
the fact that neighbouring municipality’s, the City of Cape Town, Drakenstein
and Overstrand, cemeteries have also reached capacity.
The above Council Meeting resolved that the situation pertaining to burial
space in the municipality is acknowledged and that various possible sites be
investigated as a solution to the burial space needed.
The Department Planning & Economic Development subsequently initiated a
tender process in terms of which the following call for proposals
was issued:
a)

the establishment of a professional team for the identification of
suitable sites for the establishment of one or more regional cemetery
sites of 30 ha and more within Stellenbosch Municipality;

b)

the preparation and the submission of applications for authorisation of
a municipal cemetery, including all specialist assessments related to
the activities;

c)

the planning and design of all related services infrastructure for the
cemetery; and

d)

the planning and design of the cemetery and establishing a cemetery
register in accordance with the layout.

Bidders were requested to evaluate those cemetery sites as per the above
Council resolution as well as alternative sites that might be identified as
being feasible.

MINUTES
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8TH COUNCIL MEETING OF THE COUNCIL
OF STELLENBOSCH MUNICIPALITY

2017-04-26

CK Rumboll & Partners were appointed during June 2016 in the above
regard after the tender process was successfully concluded and commenced
with the identification and feasibility study of the various sites.

8TH COUNCIL MEETING: 2017-04-26: ITEM 7.3.2
RESOLVED (nem con)

Meeting:
Ref no
Collab:

(a)

that Council amends its 27th Meeting of the Council of Stellenbosch
(25 February 2015) resolution by adding (b)(x) to include any alternative land
in the same area which could feasibly be used as a site to be investigated as
a solution to the critical need for burial space within Stellenbosch
Municipality;

(b)

that Council supports the acquisition of the required authorization for the
proposed establishment of regional cemeteries (for burial need within
WC024) at Farm Culcatta No. 29 and the Remainder of Farm Louw’s Bos
No. 502 as well as the proposed establishment of a regional cemetery at
Farm De Novo No. 727/10 and Portion 1 of ‘Farm Meer Lust No 1006 should
the process of acquiring the necessary approval from the Department of
Transport and Public Works be acquired;

(c)

that the possible creation of a garden of remembrance as alternative to a
traditional land site also be investigated; and

(d)

that Council authorises the Municipal Manager to proceed with acquiring the
necessary approvals for the establishment of the above cemeteries.

8TH COUNCIL: 2017-04-26
7/2/1/1

Submitted by Directorate:
Author
Referred from:

Planning & Econ Dev
D Lombaard
Mayco: 2017-04-19
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REFERENCE:
DATE:

16/3/3/1/B4/45/1047/19

19 AUGUST 2020

The Municipal Manager
Stellenbosch Municipality
P. O. Box 17
STELLENBOSCH
7599
Attention: Mr. P. Smit
Tel.: (021) 808 8750
Email: Piet.Smit@stellenbosch.gov.za
Dear Sir

CORRECTION NOTICE: THE PROPOSED LOUW’S BOS PUBLIC CEMETERY AND MEMORIAL PARK ON
FARM NO. 502, STELLENBOSCH
1.

The Environmental Authorisation (“EA”) issued by the Department on 22 January 2020 and the
subsequent electronic correspondence from Ms. V. Thompson on 11 August 2020, refer.

2.

With reference to the above, the Department herewith acknowledges the typographical error in
Section B in the EA, as outlined in the electronic correspondence.

3.

In order to rectify the matter, kindly note that in terms of Section 47A(1)(b) of the National
Environmental Management Act, 1998 (Act no. 107 of 1998, as amended) the administrative error in
the EA is corrected as follows:
3.1 SECTION B: LIST OF ACTIVITIES AUTHORISED
Listed activities

Activity/Project Description

EIA Regulations Listing Notice 1 of 2014:
Activity Number 23:
The development of cemeteries of 2 500 square
metres or more in size.

The proposed public cemetery and memorial
park will cover an area of approximately 30ha
in extent.

Is replaced with:
Listed activities

Activity/Project Description

EIA Regulations Listing Notice 1 of 2014:
Activity Number 23:
The development of cemeteries of 2 500 square
metres or more in size.

The proposed public cemetery and memorial
park will cover an area of approximately 74ha
in extent.
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4.

Reasons for rectifying the error:
4.1 The error is administrative in nature as the activity remains the same as that which was assessed
and described in the documents supporting the application for authorisation.
4.1 The environment and the rights and interests of other parties are not likely to be adversely
affected by this decision to rectify the administrative error as the impacts associated with the
activity were assessed during the EIA process.

5.

You are requested to bring the contents of this letter to the attention of all registered Interested and
Affected Parties (“I&APs”) and submit the proof thereof to this Department.
5.1 If an I&AP wishes to lodge an appeal as a consequence of this correction notice, the I&AP must
apply to the Minister (Mr. Anton Bredell) for condonation to submit a late appeal. Condonation
requests must be submitted for to:
Attention: Mr Marius Venter
Tel: (021) 483 3721;
Fax: (021) 483 4174); or
Email: DEADP.Appeals@westerncape.gov.za

Yours faithfully

MR. ZAAHIR TOEFY
DIRECTOR: DEVELOPMENT MANAGEMENT (REGION 1)
DEPARTMENT OF ENVIRONMENTAL AFFAIRS AND DEVELOPMENT PLANNING
Cc: (1) Mr. S. van der Merwe (Stellenbosch Municipality)
(2) Ms. V. Thompson (EnviroAfrica CC)
(3) Mr. N. Mkonto (Department of Water and Sanitation)
(4) Mr. R. Smart (CapeNature)
(5) Mr. C. van der Walt (Department of Agriculture)
(6) Mr. M. Venter (DEA&DP)

Email: schalk.vandermerwe@stellenbosch.gov.za
Email: vivienne@enviroafrica.co.za
Email: mkonton@dws.gov.za
Email: rsmart@capenature.co.za
Email: corvdw@elsenburg.com
Email: Marius.Venter@westerncape.gov.za
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MINUTES: STELLENBOSCH MUNICIPAL PLANNING TRIBUNAL 28 AUGUST 2020
MINUTES OF THE STELLENBOSCH MUNICIPAL PLANNING TRIBUNAL MEETING
HELD ON FRIDAY, 28TH OF AUGUST 2020, via MS TEAMS 10H00-15H00

Ref. no. 3/4/5/2/40
2020-08-28
Chairperson
Dr DJ Du Plessis
Deputy Chairperson
Ms C Havenga
External Members
Mr C Rabie
Dr R Pool-Stanvliet
Mrs H Crooijmans-Lemmer
Mr J Knight
Mr E Delport
Internal Members
Mr B de la Bat: Manager Spatial Planning
Mr M Williams: Senior Legal Advisor
Mr S van der Merwe: Environmental Planner
Ms J Mowers- Senior Manager: Development, Asset Management and Systems & Project
Management Unit -Infrastructure Services
Ms M Francis: Manager Project Management Unit
Mr G Cain: Manager IDP & Performance Management
Mr A van der Merwe: Senior Manager: Community Services
Technical Advisor
Mr K Munro: Director Development Management; Department of Environmental Affairs and
Development Planning

Officials
Mr S Carstens: Senior Manager Development Management
Ms C Kriel: Manager Land Use Management
Ms L Guntz: Senior Town Planner
Mr R Fooy: Senior Town Planner
Mr P April: Senior Town Planner
Ms B Zondo: Senior Town Planner
Mrs S Zangqa: Town Planner
Ms L Kamineth: Senior Administrative Officer
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ITEM

SUBJECT

SMPT

OPENING AND WELCOME

01/08/20

Chairperson du Plessis welcomed all to the meeting.

SMPT

LEAVE OF ABSENCE

02/08/20
No apologies were received.
SMPT
03/08/20

DISCLOSURE OF INTERESTS
1. Mr Schalk van der Merwe indicated that his involvement relating to Item
5.4. should be noted. He acted as a project administrator from the
Stellenbosch Municipality.
2. Mr Albert van der Merwe also requested that his involvement in item 5.4
be noted as he was part of the planning process of the said item.
3. Mr Kobus Munro indicated that he was involved as a consultant to the
applicant in respect of item 5.1.

SMPT

MINUTES OF THE PREVIOUS MEETING DATED 26 JUNE 2020

04/08/20
The Minutes of the previous meeting was noted.

MATTERS FOR CONSIDERATION
SMPT
05/08/20

APPLICATION FOR CONSOLIDATION, REZONING, SUBDIVISION AND CONSENT USE
ON FARM 1075/9 & FARM 1070, PAARL DIVISION
Discussion:
a) Chairperson Du Plessis announced the first item on the agenda and
handed over to Ms Zondo to present a summary of the application.
b) Members of the tribunal expressed various concerns with regard to the
Dirkie Uys Road reserve, specifically with regard to the status of the
servitude as well as the future widening of the road. The Technical Advisor
referred to paragraph (d) in the Engineering condition on pages 416 and
417 of the agenda where the conditions are laid down with regard to the
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Dirkie Uys Road upgrade. He confirmed that Dirkie Uys road leading to the
access gate of the subject properties, is a public road and indicated that
an additional Traffic Impact Study was done by SMEG containing a
statement regarding the upgraded cross-section and road reserve for
Dirkie Uys Road.
c) Indications were given by Mr April that in his understanding, the subject
road (through the proposed development) is currently a servitude road in
favour of agricultural properties and that is not a proclaimed public road.
d) Tribunal member Mr Rabie referred to the engineers report and enquired
who will be responsible for the refuse removal.
e) Mr Rabie requested that the Conveyancer Certificate form part of
Annexure B.
f)

An in-depth discussion followed between the members of the Tribunal.

g) Chairperson du Plessis concluded that there are a couple of technical
issues that were not resolved which made the tribunal hesitant to approve
the application in its current format.
UNANIMOUSLY RESOLVED:
THE APPLICATION BE REFERRED BACK TO THE ADMINISTRATION TO ADDRESS THE
FOLLOWING:
1. The Subdivision Plan be amended to indicate the servitude road as a
public road with the Public Road Zoning as per the former Franschhoek
Zoning Scheme;
2. Indicate the subdivision and dimensions of the electrical substation to the
satisfaction of the Electrical Engineer;
3. The Infrastructure services servitude be indicated on the Western
Boundary of the development;
4. The status of the servitude road traversing the subject properties be
clarified, including the legal affect of the conversion thereof to a public
road as well as the effect on those who is in favour, should the servitude
be registered;
5. The implication of the long period since the advertising was done needs
to be clarified;
6. Provision for refuse removal to be addressed ;
7. The structural road design be addressed as a condition of approval.
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SMPT
06/08/20

APPLICATION FOR SUBDIVISION, CLOSURE OF PUBLIC PLACE, REZONING,
CONSOLIDATION AND A DEPARTURE: ERF 1956, ERF 1957, UNREGISTERED ERF 6487 &
UNREGISTERED ERF 6488, VICTORIA STREET, STELLENBOSCH
DISCUSSION:
a) Chairperson introduced the next item and handed over to Ms Guntz to
present a summary of application.
b) Tribunal member Dr Pool–Stanvliet indicated that she support the
application; however she was slightly concerned about the under
provision of parking.
c) Tribunal member Mrs Crooijmans-Lemmer motivated that the property is
situated next to a big parking area which will assist with the parking
concerns, thus she supports the application.
d) Tribunal member Mr Rabie indicated that there was no Power of Attorney
that was part of the documents. Ms Guntz confirmed that said document
is on file and that she can furnish the tribunal members with the
document.
e) An in-depth discussion followed between the members of the Tribunal.
UNANIMOUSLY RESOLVED:
1. Approval be granted in terms of Section 60 of the Stellenbosch
Municipal Land Use Planning By-Law, promulgated by notice number
354/2015 dated 20 October 2015, on Erf 1956, Erf1957, Unregistered Erf
6487 & Unregistered Erf 6488 for:
1.1

Subdivision in terms of Section 15(2)(d) of the said Bylaw of Erf
1957, Stellenbosch into two portions namely Portion A (±60,03m²)
and Remainder (42,97m²); as indicated on Drawing Nr. 19P001Erf1957-TRP-SUB001-F-20190710-Rev00,

drawn

by

Plan4SA

Professional Planners and Project Managers.
1.2

Closure of public parking place in terms of Section 15(2)(n) of the
said Bylaw for:
a) Erf 1956, Stellenbosch (measuring ±79m² in extent); and
b) the newly subdivided Portion A (measuring ±60,03m² in
extent.)

1.3

Rezoning in terms of the Section 15(2)(a) of the said Bylaw of:
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a) Erf 1956, Stellenbosch from Local Authority (Public Parking) to
General Business be used as a business development
incubator (hub) which will include office and shop uses.
b) The newly subdivided Portion A from Local Authority (Public
Parking) to General Business be used as a business
development incubator (hub) which will include office and
shop uses.
c) Unregistered Erf 6487 (a portion of Erf 1956), Stellenbosch from
Local Authority (General) to General Business to be used as a
business development incubator (hub) which will include office
and shop uses.
d) Unregistered Erf 6488 (a portion of Erf 1957), Stellenbosch from
Local Authority (General) to General Business to be used as a
business development incubator (hub) which will include office
and shop uses.
1.5 Consolidation in terms of Section 15(2)(e) of the said Bylaw of
Unregistered Erf 6487 (±214m² in extent), Unregistered Erf 6488
(±202m² in extent), Erf 1956 (±79m² in extent) and subdivided
Portion A (±60,03m² in extent) into Consolidated Erf A, being
approximately 555,03m² in extent, as indicated on Drawing Nr.
19P001-E1956/1957-TRP-CP001-F-20190710-Rev00, drawn by
Plan4SA Professional Planners and Project Managers.
1.6 Departure in terms of Section 15(2)(b) of the said Bylaw for the
under-provision of parking (4 bays instead of 14,47 bays).

REASONS FOR APPROVAL:
1. The proposal will not have a negative impact on the surrounding properties
and their rights as it is in keeping with the character of the area.
2. The proposed land use will improve the quality and functionality of the
existing under-utilized public facilities.
3. The proposed LED hub is within walking distance to public transport
routes and other businesses and will reduce vehicular movement in
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town.
4. The under-provision of parking will not have a negative impact on the
environment since the property is situated next to the municipal parking
area.
5. The business incubator (LED Hub) will provide entrepreneurs, start-up
businesses and SMME’S access to rental space, shared basic business
services and equipment as well as technology support services.
2. The approval in Section 1 is SUBJECT TO the following conditions in terms
of Section 66 of the said Bylaw:
2.1

The approval applies only to the proposed application, and shall
not be construed as authority to depart from any other legal
prescriptions or requirements from Council.

2.2

The approval will lapse if not implemented within the timeframe
stipulated in the subject Bylaw.

2.3

A site development plan be submitted for approval to the
Authorised Official

2.4

The newly created erf only have one (1) water connection and
one (1) sewer connection. The position of the connections be
indicated on the building plans (any other existing connections
to be blanked out).

2.5

Any signage be designed in a sympathetic way and an
application be submitted for approval to the Heritage Section at
Stellenbosch Municipality (Planning and Economic Development
Department). No neon or internally illuminated signage will be
allowed.

2.6

The historic back wall may not be demolished, but be retained
for its historical significance. Access through a pedestrian gate
or, in the event of motor vehicles being parked inside the back
yard, a solid motor gate.

2.7

No electrical fencing, barbed wire of spikes be allowed on the
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historical walls surrounding the property.
2.8

Building plans be submitted to the Municipality for approval.

3. Matters on the application TO BE NOTED:
3.1 Business licence and a liquor licence be applied for, if required.
3.2 The consultant must provide the Department: Spatial Planning with a
permit from Heritage Western Cape for any additions and
alterations to the existing structure older than 60 years before a
building plan can be approved.
SMPT
07/08/20

APPLICATION FOR THE REZONING AND SUBDIVISON OF ERF 579, FRANSCHHOEK
MATTERS FOR CONSIDERATION
DISCUSSION:
a) Chairperson du Plessis handed over to Mr Fooy who presented a
summary of the application.
b) The Chairperson provided an opportunity to Mr Dreyer from David Hellig
Planners to conduct his oral presentation.
c) Chairperson brought it to the attention of the members that the
objectors were invited to participate in the oral presentation but
however did not respond to the invitation.
d) Members of the Tribunal had various concerns on whether the subject
property was situated inside or outside the urban edge. Tribunal
member, Mr Williams enquired whether the application was located
inside or outside the urban edge when submitted in 2018. Tribunal
member Mr de la Bat indicated that the subject property was never
inside the urban edge as it was always excluded. Mr Carstens indicated
that Mr de la Bat already responded and that he would like to confirm
that the subject property is outside the urban edge. Mr Spencer
indicated that it was previously indicated to them that the subject
property was inside the urban edge. Tribunal member Ms Havenga
asked why the recommendations of the Stellenbosch Heritage Inventory
and Management Plan were not reflected in the specialist studies
accompanying the application.
e) Tribunal member Mrs Crooijmans-Lemmer enquired about what type of
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development is permissible on the subject property in terms of the
current zoning thereof. Mr Fooy indicated in terms of the new zoning
allocated in terms of the 2019 zoning scheme, a church can be
developed on the property.
f) Tribunal member Mr Rabie enquired if the application was submitted
prior to new zoning scheme, whether the Municipality would be under
obligation to approve an application if it complied with relevant policies.
Mr Carstens replied to Mr Rabie’s question.
g) Tribunal member Dr Pool-Stanvliet indicated that this is a challenging
application. She indicated that in the pre-consultation minutes on page
359 of the agenda it stated that the site was within the urban edge. She
requested that the Administration take caution to not create
expectations as applicants appoint several consultants which is an
expensive exercise.
h) Chairperson du Plessis enquired about the reason for the long delay
between the date of the Department of Spatial Planning’s comments
dated May 2019 and these comments apparently being made known to
the applicant during April 2020.
i)

Mr Munro stated that the Tribunal must decide whether there is
justification to deviate from the provisions of the municipal spatial
development framework. If the Tribunal cannot find justification then
legislation is clear that it cannot be allowed.

j)

Tribunal member Mrs Hedwig Crooijmans-Lemmer indicated that there is
no special reason to deviate from the SDF. Deputy Chairperson
Havenga indicated that the applicant did not convincingly motivate
site specific circumstances to support this deviation from the SDF.

UNANIMOUSLY RESOLVED:
1. Approval not be granted in terms of Section 60 of the Stellenbosch Municipal
Land Use Planning By-Law, promulgated by notice number 354/2015 dated 20
October 2015, applications submitted on the grounds of Site-Specific
Deviation from the Stellenbosch MSDF, 2019 for:
1.1 Rezoning of Erf 579, Franschhoek to Subdivisional Area in terms of Section
15(2)(a) of the Bylaw to allow for the following uses:
i.

56 Group Housing portions,

ii.

1 Private Open Space portion,
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iii. 1 Private Open Space (For road purposes)
1.2 Subdivision of Erf 579, Franschhoek to create the following erven:
i.

56 Group Housing portions

ii.

1 Private Open Space portion

iii.

1 Private Open Space (For road purposes)

REASONS FOR REFUSAL:
1. The

MSDF

as

supported

by

the

Heritage

Inventory

and

Management Plan is regarded as relevant to this area and the
Site-Specific Deviation presented is not viewed as credible grounds
for the purpose of the proposed group housing development to
deviate from the MSDF.
2. The subject property is located outside the urban edge and the
proposal as submitted does not comply with the principles of the
Stellenbosch Integrated Development Plan and the Municipal
Spatial Development Framework.
3. Franschhoek is not identified as a growth node by the MSDF and
thus the incorporation of properties outside the urban edge is not
promoted.
4. The MSDF only focus on inward development of land within the of
town of Franschhoek and the subject property is located on the
outer edge of Franschhoek.
5. The re-development of the subject property to establish a gated
group housing development is seen to be out of character with
the surrounding area and the density proposed is too high for the
area in which the property is located.
6. The proposal has not taken its surroundings into consideration as
the subject property forms part of the “transition zone” between the
urban and rural areas of Franschhoek and the proposal submitted
does not reflect this.
7. The proposal has not taken the recommendations of the Heritage
Inventory and Management Plan for the area into consideration
and thus has not addressed the cultural impact that the proposed
development will have on the area.
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SMPT
08/08/20

APPLICATION FOR REZONING AND SUBDIVISION ON FARM 742/2, PAARL DIVISION
DISCUSSION:
a) Chairperson du Plessis handed over to Mrs Zangqa to present a summary
of the application.
b) He later announced the application open for discussion.
c) Tribunal member Mrs Crooijmans-Lemmer questioned the size of the area
required for the school.
d) Clarification was requested regarding access routes to the sites.
e) An in-depth discussion followed between the members of the Tribunal.
UNANIMOUSLY RESOLVED:
1. Approval be granted in terms of Section 60 of the Stellenbosch Municipal Land
Use Planning By-Law, promulgated by notice number 354/2015 dated 20
October 2015, for:
1.1 Rezoning of Farm 742/2, Paarl Division from Agricultural Zone I to Subdivisional
Area in terms of Section 15(2)(a) of the said Bylaw to allow
for the following uses as depicted on plan number 674/1, dated
October 2018 and drawn by BVZ Plan:
i.

Two (2) Institutional Zone 1 erven namely, Portion 1 (±3.3608ha)
and Portion 2 (±3.4802ha) in order to accommodate schools.

ii.

One (1) Transport Zone II erf on Portion 3 (±0.7525ha) in order to
provide an access road to the schools; and

iii.

One

(1)

Agricultural

Zone

I

portion

for

the

Remainder

(±53.5172ha).
1.2 Subdivision in terms of Section 15(2)(d) of the said Bylaw in accordance
with the Subdivisional plan number 674/1, dated October 2018 and
drawn by BVZ Plan.
REASONS FOR APPROVAL:
1. Providing schools close to communities would play an important role in
the education of the local community.
2. The facility creates employment opportunities and diversifies the
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economic base of the local area and region as a whole.
3. The proposed school will be located within walking distance of the
existing residential areas.
4. The proposed use is not undesirable and will have minimal impact on
the surrounding properties.
5. The proposal complies with the principles of the Stellenbosch Spatial
Development Framework.
2. The approval in Section 1 is SUBJECT TO the following conditions in terms of
Section 66 of the said Bylaw:
2.1 The approval applies only to the subdivision and rezoning in question, and
shall not be construed as authority to depart from any other legal
prescriptions or requirements from Council.
2.2 The approval granted does not exempt the applicant from complying
with any other legal prescriptions or requirements that might have a
bearing on the proposed use.
2.3 Building plans be approved by this Municipality, prior to any building work
commencing on site.
2.4 That the following conditions as set out by the Directorate: Engineering
Services be adhered to (see Annexure K):

2.4.1

Status of bulk municipal engineering services and upgrades required:
a. Water Network: There is currently not sufficient capacity in the bulk
water reticulation network to accommodate the proposed
development. However, the Municipality has budgeted R30m ex
VAT over the next three financial years to upgrade the bulk water
supply in Klapmuts in order to create spare capacity. The
development will be able to connect to the municipal water
network

once

the

upgrades

have

been

completed

and

commissioned and it is currently estimated that this date will be 30
June 2022. A more accurate date will be available when building
plans are submitted for approval. The developer will be responsible
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for any link pipelines between the development and the municipal
water network.
b. Roads Network: The portion of land indicated a Road (Portion 3)
on the subdivision plan must be rezoned to public road be
transferred to the Municipality before clearance is given.
c. Solid Waste:
For large spoil volumes from excavations, to be generated during
the construction of this development, will not be accepted at the
Stellenbosch landfill site. The Developer will have to indicate and
provide evidence of safe re-use or proper disposal at an
alternative, licensed facility. This evidence must be presented to
the

Manager:

Solid

Waste

(Mr

Saliem

Haider,

Saliem.haider@stellenbosch.gov.za), 021 808 8241 before building
plan approval and before implementation of the development.
Clean rubble can be utilized by the Municipality and will be
accepted free of charge, providing it meets the required
specification.
2.4.2

Development Charges
a. Development charges will be applicable and will be calculated
when a detailed SDP is submitted for approval or when building
plans are submitted for approval;
b. The “Developer” accepts that the Development Charges will be
subject to annual adjustment up to date of payment. The
amount payable will therefore be the amount as calculated
according to the applicable tariff structure at the time that
payment is made;
c. If the “Developer” may enter into an engineering services
agreement with the “Municipality” to install or upgrade bulk
municipal services at an agreed cost, to be off-set against
Development

Charges

payable

in

respect

of

bulk

civil

engineering services;
d. The Development Charges be paid by the “Developer” per
phase – prior to the approval of any building- and/or services
plans and;
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2.4.3

Site Development
a. A fully detailed site development plan be submitted for
approval prior to the approval of engineering services plans and
or building and/ or services plans to allow for the setting of
requirements, specifications and conditions related to civil
engineering services. Such Plan is to be substantially in
accordance with the approved application and or subdivision
plan and or precinct plan and or site plan, etc. and is to include
a layout plan showing the position of all roads, road reserve
widths, sidewalks, parking areas with dimensions, loading areas,
access points, stacking distances at gates, refuse removal
arrangements, allocation of uses, position and orientation of all
buildings, the allocation of public and private open spaces,
building development parameters, the required number of
parking bays, storm water detention facilities, connection points
to municipal water and sewer services, updated land-use
diagram and possible servitudes;

2.4.4

Ownership and Responsibility of services
a. Proposed Subdivision and Rezoning Plan Plan No 674/1 by BvZ,
the internal services on the said erven will be regarded as
private services and will be maintained by the “Developer” and
or Owner’s Association;

2.4.5

Internal- and Link Services
a. The “Developer”, at his/her cost, construct the internal (on-site)
municipal civil services for the development, as well as any link
(service between internal and available bulk municipal service)
municipal services that need to be provided;

2.4.6

Bulk Water Meter
a. The “Developer” shall install a bulk water meter conforming to
the specifications of the Directorate: Engineering Services at his
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cost at the entrance gate and that clearance will only be issued
if the bulk water meter is installed, a municipal account for the
said meter is activated and the consumer deposit has been
paid;
2.4.7

Damage to municipal services
a. The “Developer” will be held liable for any damage to municipal
infrastructure within the road reserves of the roads, caused as a
direct result of the development of the subject property. The
“Developer” will therefore be required to carry out the
necessary rehabilitation work, at his/her cost, to the standards of
the Directorate: Infrastructure Services;
b. The “Developer” will enter into an Engineering Services
Agreement

with

the

“Municipality”

in

respect

of

the

implementation of the infrastructure to be implemented in lieu
of DCs if the need for such infrastructure is identified at any
stage by the Municipality;
c. Should the “Developer” not take up his rights for whatever
reason within two years from 12 November 2019 a revised
Engineering report addressing services capacities and reflecting
infrastructure amendments during the two year period, must be
submitted to the Directorate: Infrastructure Services by the
“Developer” for further comment and conditions. Should this
revised Engineering report confirm that available services
capacities is not sufficient to accommodate this development,
then the implementation of the development must be replanned around the availability of bulk services as Section 28
Certification in terms of the Stellenbosch Municipal Land Use
Planning By-law will not be supported by the Directorate:
Infrastructure Services for the development if bulk services are
not available upon occupation or taking up of proposed rights;
d. The “Developer” indemnifies and keep the “Municipality”
indemnified against all actions, proceedings, costs, damages,
expenses, claims and demands (including claims pertaining to
consequential damages by third parties and whether as a result
of the damage to or interruption of or interference with the
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municipalities’ services or apparatus or otherwise) arising out of
the establishment of the development, the provision of services
to the development or the use of servitude areas or municipal
property, for a period that shall commence on the date that the
installation of services to the development are commenced
with and shall expire after completion of the maintenance
period.
e. The “Developer” ensures that he / she has an acceptable
public liability insurance policy in place;
f.

The

“Developer”

approach

the

Provincial

Administration:

Western Cape (District Roads Engineer) for their input and that
the conditions as set by the Provincial Administration: Western
Cape be adhered to before Section 28 Certification in terms of
the Stellenbosch Municipal Land Use Planning By-law will be
issued;
g. The “Developer” informs the project team for the proposed
development (i.e. engineers, architects, etc.) of all the relevant
conditions contained in this approval;
h. The General Conditions of Contract for Construction Works
(GCC) applicable to all civil engineering services construction
work related to this development, will be the SAICE 3rd Edition
(2015);
i.

Should the “Developer” wish to discuss the possibility of
proceeding with construction work parallel with the provision of
the bulk services listed above, he present a motivation and an
implementation plan to the “Engineer” for his consideration and
approval. The implementation plan should include items like
programmes for the construction of the internal services and the
building construction. Only if the programme clearly indicates
that occupation is planned after completion of the bulk
services, will approval be considered. If such proposal is
approved, no occupation certificate will be issued prior to the
completion and commissioning of the bulk services. Should the
proposal for proceeding with the development’s construction
work parallel with the provision of the bulk services be agreed
to, the onus is on the “Developer” to keep up to date with the
status in respect of capacity at infrastructure listed above in
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order for the “Developer” to programme the construction of
his/her development and make necessary adjustments if and when
required. The Developer is responsible for stipulating this condition in
any purchase contracts with buyers of the properties;
j. The “Developer” takes cognizance and accepts the following:
i.

No construction of any civil engineering services may
commence before

approval of internal – and external

civil engineering services drawings;
ii.

No approval of internal – and external civil engineering
services drawings b

will be given before land-use and

or SDP approval is obtained;
iii.

No approval of internal – and external civil engineering
services drawings will be given before the “Developer” obtains
the written approval of all affected owners where the route of
a proposed service crosses the property of a third party;

iv.

No building plans will be recommended for approval by
the Directorate: Infrastructure Services before land-use
and or SDP approval is obtained;

v.

No building plans will be recommended for approval by
the Directorate: Infrastructure Services before the approval of
internal – and external civil engineering services drawings;

vi.

No building plans will be recommended for approval by
the Directorate: Infrastructure Services before a Section
28 Certification in terms of the Stellenbosch Municipal
Land Use Planning By-law is issued.

2.4.8

Internal- and Link Services
a. The Directorate: Infrastructure Services may require the
“Developer” to construct internal municipal services and/or
link services to a higher capacity than warranted by the
project, for purposes of allowing other existing or future
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developments to also utilise such services. The costs of
providing services to a higher capacity could be offset
against the Development Charges payable in respect of
bulk civil engineering services if approved by the
Directorate: Infrastructure Services;
b. The detailed design and location of access points, circulation,
parking, loading – and pedestrian facilities, etc., shall be
generally in accordance with the approved Site Development
Plan and / or Subdivision Plan applicable to
this application;
c. Plans of all the internal civil services and such municipal link
services as required by the Directorate: Infrastructure
Services be prepared and signed by a Registered
Engineering Professional before being submitted to the
aforementioned Directorate for approval;
d. Construction of services may only commence after
municipal approval has been obtained;
e. The construction of all civil engineering infrastructure shall be done
by a registered civil engineering services construction
company approved by the “Engineer”;
f. The “Developer” ensures that his/her design engineer is
aware of the Stellenbosch Municipality Design Guidelines &
Minimum Standards for Civil Engineering Services (as
amended) and that the design and construction/alteration of
all civil engineering infrastructure
g. Be generally in accordance with this document, unless
otherwise agreed with the Engineer. The said document is
available in electronic format on request;
h. A suitably qualified professional resident engineer be
appointed to supervise the construction of all internal – and
external services;
i.

Engineering design drawings will only be approved once
approval in terms of the Stellenbosch Municipal Land Use
Planning By-law is issued;

j.

All the internal civil services (water, sewer and storm water),
be indicated on the necessary building plans for approval
by the Directorate: Infrastructure Services;
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k.

Prior to the issuing of the Certificate of Practical Completion,
in terms of GCC 2015 Clause 5.14.1, all internal - and link services be
inspected for approval by the “Engineer” on request by the
“Developer’s” Consulting Engineer;

l.

Certificate of Practical Completion, in terms of GCC 2015
Clause 5.14.1 be issued before Section 28 Certification in
terms of the Stellenbosch Municipal Land Use Planning Bylaw
will be issued (prior to transfer of individual units or utilization
of buildings);

m. A complete set of test results of all internal – and external
services (i.e. pressure tests on water - and sewer pipelines as
well as densities on road structure and all relevant tests on
asphalt), approved and verified by a professional registered
engineer be submitted to the “Engineer” on request;
n. The “Developer” shall adhere to the specifications of Telkom
(SA) and or any other telecommunications service provider;
o. that the “Developer” shall be responsible for the cost for any
surveying and registration of servitudes regarding services on
the property;
p. The “Developer” be liable for all damages caused to existing
civil and electrical services of the “Municipality” relevant to
this development. It is the responsibility of the contractor
and/or sub-contractor of the “Developer” to determine the
location of existing civil and electrical services;
q. All connections to the existing services be made by the
“Developer” under direct supervision of the “Engineer” or as
otherwise agreed and all cost will be for the account of the
“Developer”.
r.

The Developer takes cognizance of applicable tariffs by
Council in respect of availability of services and minimum
tariffs payable;

2.4.9

Servitudes
a. The “Developer” ensures that all main services including
roads to be taken over by the Directorate: Infrastructure
Services, all existing municipal – and or private services
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including roads, crossing private - and or other institutional
property and any other services/roads crossing future
private land/erven are protected by a registered servitude
before Section 28 Certification in terms of the Stellenbosch
Municipal Land Use Planning By-law will be given;
b. The width of the registered servitude must be a minimum of 3
m or twice the depth of the pipe (measured to invert of
pipe), whichever is the highest value. The “Developer” will
be

responsible

for

the

registration

of

the

required

servitude(s), as well as the cost thereof;
c. The “Developer” obtains the written approval of all affected
owners where the route of proposed service crosses the
property of a third party before final approval of engineering
drawings be obtained.
2.4.10 Stormwater Management
a. The design engineer needs to apply his/her mind to ensure a
design that will promote a sustainable urban drainage
system which will reduce the impacts of storm water on
receiving aquatic environments;
b. The consulting engineer, appointed by the “Developer”,
analyses the existing storm water systems and determine the
expected

storm

water

run-off

for

the

proposed

development, for both the minor and the major storm event.
Should the existing municipal storm water system not be
able to accommodate the expected storm water run-off,
the difference between the pre and post-development
storm water run-off must be accommodated on site, or the
existing system must be upgraded to the required capacity
at the cost of the “Developer” and to the standards and
satisfaction of the Directorate: Infrastructure Services. The
aforementioned storm water analysis is to be submitted
concurrent with the detail services plans;
c. No overland discharge of storm water will be allowed into a
public road for erven with catchment areas of more than
1500m² and for which it is agreed that no detention facilities
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are required. The “Developer” needs to connect to the
nearest piped municipal storm water system with a storm
water erf connection which may not exceed a diameter of
300mm.
2.4.11 Roads
a. Where applicable, the application must be submitted to the
District Roads Engineer for comment and conditions. Any
conditions set by the District Roads Engineer will be
applicable; that, prior to commencement of any demolition
/ construction work, a traffic accommodation plan for the
surrounding roads must be submitted to the Directorate:
Infrastructure Services for approval, and that the approved
plan be implemented by the “Developer”, at his/her cost, to
the standards of the Directorate: Infrastructure Services;
b. Visibility splays shall be provided and maintained on each
side of the new access in accordance with the standard
specifications as specified in the Red Book with regard to
sight triangles at intersections;
c. Each erf has its own access (drive-way), (the new access(es)
(dropped kerb(s)) to the proposed parking bays be)
constructed to standards as set out by the Directorate:
Infrastructure Services and in line with the Road Access
Guideline;
d. The access road to the existing facility be kept in an
acceptable condition, i.e. maintained to a standard which
will result in a comfortable ride for a standard passenger
vehicle and to a standard which will not endanger the lives
or property of road users;
2.4.12 Wayleaves
a. Way-leaves

/

work

permits

be

obtained

from

the

Directorate: Infrastructure Services prior to any excavation /
construction work on municipal land or within 3,0m from
municipal services located on private property;
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b. Wayleaves will only be issued after approval of relevant
engineering design drawings;
c. It is the Developer’s responsibility to obtain way leaves from
any other authorities/service provider’s who’s services may
be affected.
2.4.13 Solid Waste
a. It be noted that the Solid Waste Branch will not enter private
property, private roads or any access controlled properties
for the removal of solid waste;
b. The “Developer” must apply and get approval from the
Municipality’s Solid Waste Department for a waste removal
service

prior

to

clearance

certificate

or

occupation

certificate (where clearance not applicable). Contact
person

Mr

Saliem

Haider,

021

808

8241;

saliem.haider@stellenbosch.gov.za;
c. Should it not be an option for the “Municipality” to enter into
an agreement with the “Developer” due to capacity
constraints, the “Developer” will have to enter into a service
agreement with a service provider approved by the
“Municipality” prior to clearance certificate or occupation
certificate (where clearance not applicable);
d. If the “Developer” wishes to remove the waste by private
contractor, provision must still be made for a refuse room
should

this

function

in

future

revert

back

to

the

“Municipality”;
e. Refuse storage areas are to be provided for all premises
other than single residential erven;
f.

Refuse storage areas shall be designed in accordance with
the requirements as specified by the Solid Waste Branch.
Minimum size and building specifications is available from
the Solid Waste Branch;

g. A single, centralized, refuse storage area which is accessible
for collection is required for each complete development.
The only exception is the case of a single residential
dwelling, where a refuse storage area is not required;
h. The refuse storage area shall be large enough to store all
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receptacles needed for refuse disposal on the premises,
including all material intended to recycling. No household waste
is allowed to be disposed / stored without a proper 240 ℓ
Municipal wheelie bin;
i.

The size of the refuse storage area depends on the rate of
refuse generation and the frequency of the collection service. For
design purposes, sufficient space should be available to store two
weeks’ refuse;

j.

All black 85 ℓ refuse bins or black refuse bags is in the process
of being replaced with 240 ℓ black municipal wheeled
containers engraved with WC024 in front, and consequently
refuse storage areas should be designed to cater for these
containers. The dimensions of these containers are: Commercial
and Domestic: 585 mm wide x 730 mm deep x 1100 mm high

k.

With regard to flats and townhouses, a minimum of 50 litres
of storage capacity per person, working or living on the premises, is
to be provided at a “once a week” collection frequency;

l.

Should designers be in any doubt regarding a suitable size
for the refuse storage area, advice should be sought from
the Solid Waste Department: Tel 021 808-8224

m. Building specifications for refuse storage area:
i. Floor: The floor shall be concrete, screened to a smooth
surface and rounded to a height of 75mm around the
perimeter. The floor shall be graded and drained to a
floor trap (See: Water Supply and Drainage).
ii. Walls and Roof: The Refuse Storage Area shall be roofed
to prevent any rainwater from entering. The walls shall be
constructed of brick, concrete or similar and painted
with light color high gloss enamel. The height of the room
to the ceiling shall be not less than 2.21 meters.
iii. Ventilation and Lighting: The refuse storage area shall be
adequately lit and ventilated. The room shall be
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provided with a lockable door which shall be fitted with
an efficient self-closing devise. The door and ventilated
area shall be at least 3 metres from any door or window of
a habitable room. Adequate artificial lighting is required in
the storage area.
iv. Water Supply and Drainage: A tap shall be provided in the
refuse storage area for washing containers and cleaning
spillage. The floor should be drained towards a
100 mm floor trap linked to a drainage pipe which
discharges to a sewer gully outside the building. In some
cases, a grease gully may be required.
n. Should the refuse storage area be located at a level different from
the level of the street entrance to the property, access ramps are to
be provided as stairs are not allowed. The maximum permissible
gradient of these ramps
is 1:7;
o. A refuse bay with minimum dimensions of 15 meters in length x
2, 5 meters in width plus 45 degrees splay entrance, on a public
street, must be provided where either traffic flows or
traffic sight lines are affected. The refuse bays must be
positioned such that the rear of the parked refuse vehicle is
closest to the refuse collection area;
p. Any containers or compaction equipment acquired by the
building owner must be approved by the Directorate: Infrastructure
Services, to ensure their compatibility with the servicing equipment
and lifting attachments;
q. Refuse should not be visible from a street or public place.
Suitable screen walls may be required in certain instances;
r.

Access must be denied to unauthorized persons, and refuse
storage areas should be designed to incorporate adequate
security for this purpose;

s.

All refuse storage areas shall be approved by the
Directorate: Infrastructure Services, to ensure that the
Council is able to service all installations, irrespective of
whether these are currently serviced by Council or other
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companies;

2.4.14 AS-BUILTs
a. The “Developer” shall provide the “Municipality’’ with:
i.

complete set of as-built paper plans, signed by a
professional registered engineer;

ii.

A CD/DVD containing the signed as-built plans in an
electronic DXF-file format, reflecting compatible layers and
formats as will be requested by the “Engineer” and is
reflected herewith as Annexure X;

iii.

A completed Asset Verification Sheet in Excel format,
reflecting the componentization of municipal
services installed as part of the development. The
Asset Verification Sheet will have to be according to
the IMQS format, as to be supplied by the
“Engineer”, and is to be verified as correct by a
professional registered engineer;

iv.

A complete set of test results of all internal – and
external services (i.e. pressure tests on water - and sewer
pipelines as well as densities on road structure and all
relevant tests on asphalt), approved and verified by a
professional registered engineer;

v.

Written verification by the developer’s consulting
engineer that all professional fees in respect of the
planning, design and supervision of any services to
be taken over by the “Municipality” are fully paid;

b. All relevant as-built detail, as reflected in the item above, of
civil engineering services constructed for the development,
must be submitted to the “Engineer” and approved by the
“Engineer”

before

any

application

for

Certificate

of

Clearance will be supported by the “Engineer”;
c. The Consulting Civil Engineer of the “Developer” shall certify
that the location and position of the installed services are in
accordance with the plans submitted for each of the
services detailed below;
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d. All As-built drawings are to be signed by a professional
engineer

who

represents

the

consulting

engineering

company responsible for the design and or site supervision of
civil engineering services;
e. Section 28 Certification in terms of the Stellenbosch
Municipal Land Use Planning By-law shall not be issued
unless said services have been inspected by the “Engineer”
and written clearance given, by the “Engineer”;
2.4.15 Section 28 Certification in terms of the Stellenbosch Municipal Land
Use Planning By-law
a. It is specifically agreed that the “Developer” undertakes to
comply with all conditions of approval as laid down by the
“Municipality” before clearance certificates shall be issued,
unless otherwise agreed herein;
b. The “Municipality” reserves the right to withhold any
clearance certificate until such time as the “Developer” has
complied with conditions set out in this contract with which he/
she is in default. Any failure to pay monies payable in
terms of this contract within 30 (thirty) days after an account
has been rendered shall be regarded as a breach of this
agreement and the “Municipality” reserves the right to
withhold any clearance certificate until such time as the
amount owing has been paid;
c. The onus will be on the “Developer” and or his professional
team to ensure that all
land-use conditions have been complied with before
submitting an application for a Section 28 Certification in
terms of the Stellenbosch Municipal Land Use Planning
Bylaw. Verifying documentation (proof of payment in
respect of Development Charges, services installation, etc.)
must be submitted as part of the application before an
application will be accepted by this Directorate;
d. Any application for Certificate of Clearance will only be
supported by the “Engineer” once all relevant as-built detail,
as reflected in the item “AS-BUILT’s” of this document, is
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submitted

to

the

“Engineer”

and

approved

by

the

“Engineer”.
2.4.16 Avoidance of waste, nuisance and risk
a. Where in the opinion of the “Municipality” a nuisance,
health or other risk to the public is caused due to
construction activities and/or a lack of maintenance of any
service, the “Municipality” may give the “Developer” and or
OWNER’S ASSOCIATION written notice to remedy the defect
failing which the “Municipality” may carry out the work itself
or have it carried out, at the cost of the “Developer” and or
OWNER’S ASSOCIATION.
3. Matters on the application TO BE NOTED:
3.1

3.2

SMPT
09/08/20

The conditions imposed
Sanitation in their letter
Annexure H.
The conditions imposed
Heritage & Environment
attached as Annexure L.

by the Department of Water and
date 19 March 2020, attached as
by the Manager: Spatial Planning,
in their letter date 14 March 2020,

APPLICATION FOR REZONING FROM AGRICULTURE TO LOCAL AUTHORITY FOR THE
ESTABLISHMENT OF A PUBLIC CEMETERY AND MEMORIAL PARK ON A 70HA PORTION
OF FARM NO. 502, STELLENBOSCH (LOUW’S BOS)
DISCUSSION:
a) Chairperson du Plessis handed over to Mr Pedro April to present a
summary of the application.
b) Tribunal member Dr Pool-Stanvliet questioned the need for another
cemetery as the Tribunal at their previous meeting approved a similar
development at the Calcutta site.
c) Tribunal member Mr van der Merwe explained that there was an
extensive process to determine suitable sites for cemeteries and that there
was eventually decided on two suitable sites to address the existing need.
It is foreseen that Calcutta be developed first.
d) Tribunal member Mrs Crooijmans-Lemmer enquired if the possibility of a
crematorium on-site has been investigated. Tribunal member Mr Schalk
van der Merwe indicated that it was investigated and if necessary can be
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considered in future, but is not part of the existing application.
e) Tribunal member Albert van der Merwe further indicated the Municipality are
looking at alternative burial methods, but persons cannot be forced
to cremate.
f) Tribunal member Ms Havenga questioned how the number of parking
bays was determined.
g) Tribunal member Mr Rabie indicated that the approval period of 5 years
may be an issue
h) Mr April confirmed the time period as it is 5 years
i)

Tribunal member Mr Rabie noted that if the time to develop the Calcutta
cemetery be taken into consideration, it means that this application if
approved, will have to be extended or it will lapse.

j)

Mr April indicated that the Stellenbosch Planning By-Law will be amended
to allow for a period of 10 years, which will allow for a further extension of
5 years.

k) An in-depth discussion followed between the members of the Tribunal.
UNANIMOUSLY RESOLVED:
1. Approval be granted in terms of Section 60 of the Stellenbosch Municipal Land
Use Planning By-Law, promulgated by notice number 354/2015 dated 20 October
2015, for:

1.1 Rezoning of ±70ha of Farm No. 502, Stellenbosch in terms of Section
15(2)(a) of the said Bylaw from Agricultural to Local Authority for the
establishment of a municipal public regional cemetery and memorial park
(Louw’s Bos Memorial Park).

REASONS FOR APPROVAL:
1. Cemeteries require limited services relative to the amount of land needed,
making them inefficient users of public infrastructure and are better suited
outside urban areas, to make provision for urban development within
urban edges. This regional rural cemetery provides such an option to the
Municipality.
2. The proposed cemeteries are compatible with the rural land uses, and
have been designed as parks and natural spaces to compliment the
surrounding agricultural community.
3. The establishment of these cemeteries represents a permanent land use
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and will very rarely convert to another use. The future change of this site
now being zoned out of agriculture for urban development is therefore
unlikely, while physical features of the proposed use is complementary to
the rural context it will be situated in.
4. The proposed rezoning will not affect any natural habitat or ecological
corridors, although a partially uncultivated 70 ha portion of an 707 ha
agricultural land unit will be used for cemetery and memorial park
purposes.
2. The approval granted in Section 1 is SUBJECT TO the following conditions in
terms of Section 66 of the said Bylaw:
2.1 The approval applies only to the rezoning in question, and shall not be
construed as authority to depart from any other legal prescriptions or
requirements from Council.
2.2 The neighbouring farms and lease hold areas right to farm and that what is
normally associated with that (including boreholes, farm infrastructure and
day to day farming activities but not limited to) be protected at all
cost and that the cemetery and use thereof not impede in any way.
2.3 The following conditions imposed by the Manager: Spatial Planning in their
memo dated 26 March 2020, attached as APPENDIX M be adhered to:
a)

The mitigation recommendation as contained in the visual
impact assessment be implemented

b)

The mitigation measures contained in the Heritage Impact
assessment be implemented.

2.4 The following conditions imposed by the Director: Engineering Services in
their memo dated 13 March 2020, attached as APPENDIX N be adhered
to:
2.4.1

Waste Water and Sewage

The following information must be provided at building plan stage:
(i)

Provide details of the proposed treatment and disposal method:
Manufacturer, model, type of treatment technology, will disposal be
by irrigation, into a watercourse etc.

(ii)

If an on-site treatment plant is considered, it should preferably be
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based on the activated sludge process.
(iii)

Provide a Waste Management Plan or indicate measures to be
taken for the handling of solid by-products (i.e. waste sludge, by
products of the manufacturing process), including contingency
plans / risk mitigation for when the processes do not perform as
intended.

2.4.2
(i)

Water
Before connecting to the municipal water network, a water
demand report be submitted before this request can be approved;

(ii)

The

alternative

potable

water

source

is indicated in this

application as borehole water.
(iii)

The quality of the water stored and distributed by the owner has to
comply with SANS 241 Drinking Water Quality Standards. Current
proof of compliance must available on request.

2.4.3
(i)

Solid Waste
Solid waste must be removed from the site to a lawful solid waste
disposal site in accordance with the requirements of section 26 of
the National Environmental Management Waste Act 2008 (Act 59 of
2008).

2.4.4
(i)

Roads
The Transport Impact Study Reference number: STUR 0216 dated April
2019 compiled by Sturgeon consultants is supported:

(ii)

Please refer the application to the District Roads Engineer for
comment. Any conditions set by the District Roads Engineer will be
applicable.

(iii)

Prior to commencement of any demolition / construction work, a
traffic accommodation plan for the surrounding roads must be
submitted to the Directorate: Infrastructure Services for approval.

2.4.5
(i)

Stormwater Management
The geometric design of the roads, parking area and grave layout
must ensure that no trapped low-points are created with regard to
stormwater management.

2.4.6
(i)

Electrical Engineering.
All electrical requirements must be directed to Eskom
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2.5

A final detailed landscaping and site development plan,
indicating the details of the proposed land development
including the site layout, position and height of buildings and
structures,

detailed

property

access,

building

designs,

landscaping and incorporating all the proposals from the
specialist studies conducted, be submitted to the Directorate of
Planning and Economic Development for approval;
2.6

The approval will lapse if not implemented within the timeframe
stipulated in the subject Bylaw;

2.7

Building plans only be approved when all conditions of
approval have been complied with;

2.8

The conditions from Eskom (See APPENDIX K) be complied with
to their satisfaction;

2.9

The conditions stated in letter TPW/CFS/RP/LUD/REZ/SUB-25/357
(Job 27572) by the Department of Transport and Public Works
dated 10 March 2019 (See APPENDIX L), be complied with to
the satisfaction of the competent roads authority.

3.

Matters on the application TO BE NOTED:
3.1 It’s the responsibility of the applicant/owner to apply and obtain a water
use authorisation from the competent authority prior to construction
taking place.
3.2 The conditions imposed by the Department of Environmental Affairs and
Development
(Environmental

Planning

in

their

letter

dated

22

January

Authorisation), attached as APPENDIX G must

2020
be

complied with to the satisfaction of the competent authority;
3.3 Should any heritage resources, including evidence of graves, human
burials,

archaeological

material

and

paleontological

material

be

discovered during the execution of the cemetery and memorial
construction activities, all works be stopped immediately, Heritage
Western Cape be notified without delay and the owner comply with any
requirements to the satisfaction of Heritage Western Cape (see APPENDIX
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J for their letter dated 02 May 2019);

SMPT
10/08/20

OTHER MATTERS
1. Mr Rabie indicated he is not available for the MPT meeting scheduled for
the 23rd of September 2020.
2. Chairperson du Plessis thanked all for attending the sitting.

The meeting adjourned at 15h20.

__________________________________
Dr D du Plessis
CHAIRPERSON: MUNICIPAL PLANNING TRIBUNAL

Mrs C Havenga
DEPUTY CHAIRPERSON: MUNICIPAL PLANNING TRIBUNAL
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MINUTES OF THE STELLENBOSCH MUNICIPAL PLANNING TRIBUNAL MEETING
HELD ON FRIDAY, 26TH OF JUNE 2020, via MS TEAMS 10H00-15H00

Ref. no. 3/4/5/2/40
2020-06-26
Chairperson
Dr DJ Du Plessis
Deputy Chairperson
Ms C Havenga
External Members
Mr C Rabie
Dr R Pool-Stanvliet
Mrs H Crooijmans-Lemmer
Mr J Knight
Mr E Delport
Internal Members
Mr B de la Bat: Manager Spatial Planning
Mr M Williams: Senior Legal Advisor
Mr S van der Merwe: Environmental Planner
Ms J Mowers- Senior Manager: Development, Asset Management and Systems & Project
Management Unit -Infrastructure Services
Ms M Francis: Manager Project Management Unit
Mr G Cain: Manager IDP & Performance Management
Mr A van der Merwe: Senior Manager: Community Services
Technical Advisor
Mr K Munro: Director Development Management; Department of Environmental Affairs and
Development Planning

Officials
Mr S Carstens: Senior Manager Development Management
Ms C Kriel: Manager Land Use Management
Ms L Guntz: Senior Town Planner
Mr R Fooy: Senior Town Planner
Mr P April: Senior Town Planner
Ms B Zondo: Senior Town Planner
Ms O Sims: Administrative Officer MPT

Page 1 of 12

Page 666

MINUTES: STELLENBOSCH MUNICIPAL PLANNING TRIBUNAL 26 JUNE 2020

ITEM
SMPT

SUBJECT
OPENING AND WELCOME

01/06/20
The Chairperson welcomed all present and extended a special word of welcome
to Chrizelle Kriel and Anthony Barnes who joined the Stellenbosch Municipality on
1 June 2020.

SMPT

LEAVE OF ABSENCE

02/06/20
Apologies were received from Mervin Williams who joined the meeting at 11:30
and Lenacia Kamineth.

SMPT

DISCLOSURE OF INTERESTS

03/06/20
No conflicts of interest were noted.
Schalk van der Merwe noted his involvement in Item 5.4. He acted as a project
administrator from the Stellenbosch Municipality. Albert van der Merwe also
noted his involvement in the planning process of Item 5.4.

SMPT

MINUTES OF THE PREVIOUS MEETINGS DATED 28 FEBRUARY 2020 FEBRUARY 2019

04/06/20
The Minutes of the previous meeting was approved.

SMPT

MATTERS FOR CONSIDERATION

05/06/20
APPLICATION FOR SUBDIVISION, FARM NO. 1460/1 PAARL DIVISION
DISCUSSION:
Concerns were raised on the uncertainty of the proposed use of the portion to be
subdivided off the farm, specifically the smaller Portion A.
UNANIMOUSLY RESOLVED:
1. Approval not be granted in terms of Section 60 of the Stellenbosch Municipal
Land Use Planning By-Law, promulgated by notice number 354/2015 dated 20
October 2015, for:
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1.1 Cancellation of unregistered subdivisional diagrams section 15 (2) (k) in
respect of portions 81 and 82 of the Farm Deltameer No. 1460 Paarl
Division.
1.2 Subdivision in terms of section 15 (2) (d) of the Remainder of portion 1of
the Farm Deltameer No. 1460 Paarl Division into:
 Portion A (± 1, 25 hectares in extent)
 Portion B (±11,58 hectares in extent)
 The remainder Main Road No 191 (± 0.90 hectares in extent).
1.3 Registration of servitudes over subdivided portions as indicated on Plan
No.3 Rev 7 and dated Sept 2018-Jan 2019.
REASONS FOR NON-APPROVAL:
1.

2.
3.
4.
5.

SMPT
06/06/20

The application proposal provides no rationale of the intentions in
subdividing the property and how it will contribute towards the
development of the area.
The application may compromise future development within the urban
edge of the broader plan for the area.
No indication was given as to how the subdivision will improve
agricultural viability as stated on the application motivation.
The proposed application does not motivate how it will fit in with the
urban development as indicated in the MSDF.
Recognised that the area is indicated within the urban edge, but the
fragmentation of the land within its agricultural zoning is not supported.

REMOVAL OF A RESTRICTIVE TITLE DEED CONDITION, REZONING, SUBDIVISION,
PHASING, STREET NAME AND NUMBERING AND DEPARTURES ON ERF 1692,
FRANSCHHOEK
DISCUSSION:
a) A question was raised on the status of the land claim and it was confirmed
that the land claim was resolved and that the claimants are participants
in the proposed application. Portion 31 is reserved for the use by the
claimants.
b) Concerns were raised on the participation of the claimants in the process
and it was confirmed that a resolution was signed by all the trustees of the
Franschhoek Claimant’s Trust. The power of attorney and resolution were
emailed to the attendees during the meeting and are attached to the
Minutes. The potential defect of the Date and Place not indicated on the
resolution is noted.
c) Concerns were raised regarding the number of departures and limited
size for the Private Open Space in the design. It was confirmed that the
proposed layout is not inconsistent with the parameters in the
Franschhoek Zoning Scheme.
d) Alternative proposals for layout, less hard surfaces and more open space
may be investigated. It seems as if the open space is a buffer area and
does not make spatial logical sense in the layout. It is noted that the
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design is not submitted for approval, and only the rezoning and
subdivision of the property. A Site Development Plan needs to be
submitted as a condition of approval. It was suggested that the possible
reconfiguration of the units in the General Residential Components be
investigated and that a proposal for a functional open space should be
considered.
e) Concerns raised on the size of the properties are noted. It is mentioned
that the proposed property size conforms to other property sizes in the
surrounding area. The proposal supports spatial transformation strategies
such as the integration of communities and the creation of more
affordable properties and is in line with the spatial proposals in the MSDF.
f) Concerns were raised on the lack of assessment by the planner on NMT
and parking requirements, the traffic impact, the natural state of the
development and the biodiversity impact.
g) Clarity is sought on the discrepancy of the proposed phasing of the
development as indicated on page 142 between Phase 2 and Paragraph
6.5.
UNANIMOUSLY RESOLVED:
1. Approval be granted in terms of Section 60 of the Stellenbosch Municipal Land
Use Planning By-Law, promulgated by notice number 354/2015 dated 20
October 2015, for:
1.1 The removal of a restrictive title deed condition in terms of Section 15(2)(f)
of the said Bylaw of condition A.6 as contained in Title Deed Nr.
T60152/2008 which reads “that a general right of way from and to the
adjoining Crown land over the whole of the land hereby granted is
reserved in favour of the Government.
1.2 The rezoning of the subject property from Undetermined Zone to
Subdivisional Area in terms of Section 15(2)(a) of the said Bylaw to allow
for the following uses (and in accordance with the land use framework
plan and such phasing as depicted in plan with reference “Subdivision
Plan/1692/02/1”, dated May 2018 and “Phasing/1692/04/02”, dated
January 2019 November 2019, drawn by Headland Town Planners:
a. Twenty-eight (28) Single Residential zone erven (portions 1- 28)
and approximately 0,6061ha in extent for purposes of single
dwelling units;
b. Three (3) General Residential Zone erven (portions 29-31) and
approximately 0,6630ha in extent, for apartment buildings;
c. One (1) Business zone property (portion 32) and approximately
0,0908ha in extent, for office purposes;
d. Three (3) Private Open Spaces erf (portions 33 and 34 and
approximately 0,1321ha in extent for open space purposes and
portion 35 approximately 0,5076 in extent for road purposes); and
e. The phasing of the development into six (6) phases.
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1.3 The subdivision in terms of Section 15(2)(d) of the said Bylaw in
accordance with the subdivision plan “Subdivision Plan/1692/02/1”, dated
May 2018 and “Phasing/1692/04/02”, dated January 2019 November
2019, drawn by Headland Town Planners.
1.4 Departure in terms of section 15(2)(b) of the said Bylaw:
a) Portion 29
i. to exceed the permissible coverage from 25% to 31%;
ii. to allow for a minimum street front of 13m instead of 15m;
iii. to relax the common building lines (adjacent to Erf 2850 and Erf
2835, Franschhoek) from 4,6m to 3,0m and 2,8m respectively for
building C;
iv. to relax the common building line (adjacent to Erf 2835,
Franschhoek) from 4,6m to 2,8m and 3,1m for building D;
v. relax the common building line (adjacent to Ef 2835, Franschhoek)
from 4,6m to 3,1m and 3,3m for building E;
vi. relax the common building line (adjacent to Erf 2835, Franschhoek)
from 4,6m to 3,0m for building F.
b) Portion 30
i. to exceed the permissible coverage from 25% to 28%;
ii. from the provisions 8.3.5.1 of the Franschhoek Zoning Scheme to
permit a building to be constructed on a general residential site
abutting a street with of 8,5m in lieu of 12,5m;
iii. relax the street building line (Rue De Vie Street) from 7,6m to 4,7m
and 3,9m for building A;
iv. relax the street building lines (Reservoir & Rue De Vie Streets) from
7,6m to 4,7m respectively for building B;
v. relax the common building line (adjacent to Erf 1693, Franschhoek)
from 4,6m to 3,8m for building C;
vi. 4,7m in lieu of the 11,7m from the street boundary of Rue De Vie for
the portion that is less than 16m wide.
c) Portion 31
i.
to exceed the permissible coverage of 25% to 37%;
ii.
to exceed the permissible bulk of 0.4 to 0.74;
iii.
from the provision 8.3.1 of the Franschhoek Zoning Scheme
Regulations to permit portion 31 to be 459m² in lieu of 1000m²;
iv.
from the provision 8.3.5.1 of the Franschhoek Zoning Scheme
Regulations to permit a building to be constructed on a general
residential site abutting a street with a width of 8,5m in lieu of
12,5m;
v.
7,0m in lieu of 11,7m from the Rue De Vie street boundary;
vi.
relax the common building line (adjacent to Portion 30) from 4,6m
to 3,3m;
vii.
relax the common building line (adjacent to Portion 33) from 4,6m
to 2,1m;
viii.
relax the common building line (adjacent to Erf 1693, Franschhoek)
from 4,6m to 3,4m.
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REASONS FOR APPROVAL:
1.
2.
3.
4.
5.

6.

7.

8.

The proposal will develop underutilized land within the urban edge for
urban development.
The proposed residential development constitutes infill development and is
therefore in line with the principles of the SDF.
The scale and nature of the proposed development will not compromise
the existing character of the surrounding landscape.
Additional affordable residential opportunities will be made available within
the area.
The development will allow previously disadvantaged individuals of the
Franschhoek Claimants Trust, to develop land that has been acquired
through a land claim process.
The proposed development will have a positive impact on the town’s local
economy as it will create new employment opportunities during the
construction phase.
The proposed business zone site allowing for general practitioners will not
be out of character and will provide for the convenience of and service to
the surrounding residential community.
As the title restrictions are not for the benefit of any specific property or
person, and the development parameters will still be governed by the
applicable Zoning Scheme, the deletion of condition A.6 as contained in
Title Deed Nr. T60152/2008 which reads “that a general right of way from
and to the adjoining Crown land over the whole of the land hereby
granted is reserved in favour of the Government will not negatively impact
on the personal benefits of any surrounding property owner within this
township development.

2. That the approval in Section 1 is SUBJECT TO the following conditions in terms of
Section 66 of the said Bylaw:
2.1

The approval only applies to the proposed development in question, as
indicated on attached Subdivision Plan (Plan nr Subdivision/922/1
Revision 1, dated November 2019) and the Phasing Plan (Plan nr
Phasing/922/1 Revision 1, dated November 2019) and shall not be
construed as authority to depart from any other legal prescriptions or
requirements from Council.

2.2

New erf diagrams or general plans for the newly created land units be
submitted to the municipality for clearance and record purposes.

2.3

The applicant submits an electronic copy (shp, dwg, dxf) of the General
Plan which was preliminary approved by the SG.
The following
information must be indicated:
a)
Newly allocated Erf Numbers
b)
Co-ordinates
c)
Survey Dimensions
d)
Street names (if approved by Council).
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2.4

All relevant owners’ associations be established in terms of Section 29(1)
of the said bylaw.

2.5

A constitution for each of the entities be submitted for approval to the
Municipality and which constitution take into account the requirements
stipulated in Section 29(3) of the said bylaw.

2.6

That the constitution for each of the relevant Owners Associations,
inclusive of Architectural and Aesthetic guidelines, be submitted for
approval by the Director: Planning and Economic Development and
that the relevant Owners Associations comply with such requirements as
may be imposed by these architectural and aesthetic guidelines;

2.7

That all public places and public streets be transferred to the Local
Authority upon transfer of the first unit/erf in each phase of the
subdivision. All cost for the surveying and transfer of public land will be
for the account of the applicant/developer.

2.8

The existing municipal water line across Erf 1692, Franschhoek be located
in the road reserve of Rue de Vie Road and be protected by means of
registration of a servitude to be undertaken by the developer at his cost
prior to the vesting of the development rights.

2.9

All new servitude rights be registered in the title deeds of the applicable
property/ies.

2.10 The conditions imposed by the Director: Engineering Services as
contained in their memo dated 18 December 2019, attached as
ANNEXURE Q be complied with.
2.11 The development contributions are payable before the transfer of the
property or approval of building plans, whichever occurs first, and which
amount will be calculated in accordance with the approved council
tariffs in force at the time of payment.
2.12 A formal application be submitted for the erection of advertising signs
and that all signage be in line with the signage policy of the municipality
and be approved by the Municipality prior to any signage being
erected.
2.13 A Site Development Plan be submitted for approval to the Directorate of
Planning and Economic Development for portions 29, 30, 31 & 32 prior to
the submission of any building plans.
2.14 The Site Development Plan referred to in paragraph 2.13 to adhere to
spatial logic in the placement of buildings, clustering of parking and
open space in a better revised configuration that will reduce the hard
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surfaces and include more natural open space area.

2.15 That Portion 32 be restricted for the exclusive use of medical consulting
rooms (offices for general practitioners, specialists, etc) and with a gross
leasable area of ±366m².
2.16 Landscape plan be developed in accordance with the revised Site
Development plan and submitted to the Director: Community &
Protection Services.
2.17 The approval not be acted upon prior to the issuing of a certificate of
consolidated title and endorsement of the relevant title deed by the
Registrar of Deeds.
2.18 Consideration be given to the provision of Inclusionary housing units in
order to expand housing opportunity for a broader range of income
groups.
2.19 Building plans only be submitted for approval when all conditions have
been complied with.
3. Matters on the application TO BE NOTED:

SMPT
07/06/20

3.1

The approval on the name of the development and the naming and
number of streets as per the proposed subdivision plan, with reference to
ANNEXURE C, BE OBTAINED from the Executive Mayor of Stellenbosch as
the duly authorised decision maker on such matters.

3.2

The conditions stated in letter 16/3/3/1/B4/12/1067/18 by the
Department of Environmental Affairs and Development Planning, dated
18 April 2018, BE NOTED. See ANNEXURE I.

APPLICATION FOR SUBDIVISION: ERF 721, PNIEL
DISCUSSION:
a) Clarity is sought on the zoning of the property. It is noted that the zoning is
“Authority Use” in terms of the previous Zoning Scheme Regulations which is
applicable as the application was submitted before the new Zoning Scheme
Bylaw of 2019 came into effect. The zoning will be converted to “Utility
Services” in terms of the Stellenbosch Zoning Scheme Bylaw.
b) Concerns were raised as there is no access to the site and no provision made
for parking but it was noted that parking requirements can be addressed on
Portion A.
UNANIMOUSLY RESOLVED:
1.

Approval be granted in terms of Section 60 of the Stellenbosch Municipal
Land Use Planning By-Law, promulgated by notice number 354/2015 dated
20 October 2015, for:
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1.1 Subdivision of Erf 721, Pniel into two portions, Portion A (±2702 m²) and
Remainder (±5511m²).
REASONS FOR APPROVAL:
1.
2.
3.
4.
5.

2.

The proposal will not adversely impact on the surrounding environment, uses,
property values or the character of the area.
The zoning and land use will remain the same.
The proposal will not have any impact on municipal services as no additional
buildings or land use rights will be granted by the approval of the subdivision.
Sufficient parking bays will still be provided to support the existing land uses.
The proposed subdivision will only facilitate in the location of the existing
Municipal building on a land unit with the remainder still being accessible to
the public for road and parking purposes.
The approval granted in Section 1 above, is SUBJECT TO the following
conditions in terms of Section 66 of the said by-law:
2.1 The subdivision diagram together with the Municipality’s decision and
conditions of approval be submitted to the Surveyor-General for
approval within five (5) years from date of final notification.
2.2 The application submits an electronic copy (shp, dwg, dxf) or A4 hard
copy of the SG diagrams, which were preliminary approved by the SG.
The following information must be indicated on the subdivision plan:
a) Newly allocated Erf Numbers
b) Co-ordinates
c) Survey Dimensions.
2.3 Raised kerbing be installed along the street boundary line of Portion 1
and Main Road No 172 and Hill Street to restrict direct access to the
parking area located in front of the existing building from Main Road No
172 as required by the Department: Transport and Public Works, as
contained in their letter dated 16 October 2017, attached here as
ANNEXURE G.
2.4 All servitudes applicable to Erf 721 be carried over to Remainder of Erf
721 to ensure that existing accesses are retained, and no portion of land
is land locked by the proposal.

SMPT
08/06/20

REZONING FROM AGRICULTURAL ZONE 1 TO OPEN SPACE ZONE II FOR THE
ESTABLISHMENT OF A PUBLIC CEMETERY AND MEMORIAL PARK: REMAINDER FARM
NO. 29, STELLENBOSCH DIVISION
DISCUSSION:
a) Concerns were raised on the provision of sufficient parking for private
vehicles. It was noted that access of private vehicles was taken into
consideration when the layout was prepared, and provision is made for
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b)

c)

d)

e)

f)

parking throughout the cemetery development within the width of the roads
and circular routes not to create bottlenecks.
Clarity was sought on the number of burial opportunities and it was noted
that provision is made for the next 30 years for between 30 000 and 35 000
burial opportunities to be created.
Compliments were given to the project team leaders as well as the number
of specialist studies which informed this development and the design
proposal for of the cemetery and memorial park.
Concerns were raised on the distance of the cemetery from town. It was
noted that various sites were investigated and different criteria were
considered.
A question was raised on the compliance of health regulations and whether
all approvals were obtained. It was noted that it will be followed up and
compliance ensured.
Questions were raised on the agricultural potential of the land, the
biodiversity value, freshwater impact and surface run-off water. It was noted
that the recommendation of specialist studies and comments were taken
into consideration in the Environmental Authorization and addressed and
informed the different zones in the layout of the development.

UNANIMOUSLY RESOLVED:
1.

Approval be granted in terms of Section 60 of the Stellenbosch Municipal
Land Use Planning By-Law, promulgated by notice number 354/2015 dated
20 October 2015, for:
1.2 Rezoning of Remainder Farm No. 29, Stellenbosch Division from
Agricultural Zone I to Open Space Zone II to allow for a public cemetery
and memorial park.

REASONS FOR APPROVAL:
1. There is a great need for cemeteries in the Stellenbosch area.
2. The property will be put to better use to provide a much needed social
service to Stellenbosch Municipality and its inhabitants.
3. The proposed rezoning will have limited affect on natural habitats,
ecological corridors or high potential agricultural land and no viable
agricultural land will be lost.
4. The proposed development will optimise the use of existing resources and
infrastructure.
2.

The approval granted in Section 1 is SUBJECT TO the following conditions in
terms of Section 66 of the said Bylaw:
2.1 The approval applies only to the rezoning in question, and shall not be
construed as authority to depart from any other legal prescriptions or
requirements from Council.
2.2 The neighbouring farms right to farm and that what is normally
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associated with that (including boreholes, farm infrastructure and day to
day farming activities but not limited to) be protected at all cost and
that the cemetery and use thereof not impede in any way and that the
owners/managers and successors in title agree to that.
2.3 The following conditions imposed by the Manager: Spatial Planning in
their memo dated 14 November 2019, attached as Annexure Q be
adhered to:
a) The mitigation recommendation as contained in the visual impact
assessment be implemented.
b) The mitigation measures contained
assessment be implemented.

in

the

Heritage

Impact

2.4 The following conditions imposed by the Director: Engineering Services in
their memo dated 18 October 2019, attached as ANNEXURE R be
adhered to:
a) Wastewater and Sewage
A technical report by a suitable qualified professional, regarding the
“package plant” proposed in your letter be submitted for approval,
prior to the acceptance of any building plans, and prior to the
installation thereof.
b) Water
The quality of the water for human use stored and distributed by the
owner has to comply with SANS 241 Drinking Water Quality Standards.
Current proof of compliance must be available on request.
c) Solid Waste
Solid waste be removed from the site to a lawful solid waste disposal
site in accordance with the requirements of section 26 of the National
Environmental Management Waste Act 2008 (Act 59 of 2008).
d) Roads
Prior to commencement of any demolition/construction work, a
traffic accommodation plan for the surrounding roads be submitted
to the Directorate: Infrastructure Services for approval.
e) Storm Water Management
The geometric design of the roads, parking area and grave layout
ensures that no trapped low-points are created with regard to storm
water management.
2.5 A detailed landscaping and site development plan, indicating the
details of the proposed land development be submitted to the
Directorate of Planning and Economic Development for approval.
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2.6 The approval will lapse if not implemented within the timeframe
stipulated in the subject Bylaw.
2.7

Building plans will only be approved when all conditions of approval
have been complied with.

2.8 The conditions stated in letter TPW/CFS/RP/LUD/REZ/SUB-25/342 by the
Department of Transport and Public Works dated 15 November 2019,
Paragraph 7, attached as ANNEXURE K, be adhered to.
3.

SMPT

Matters on the application TO BE NOTED:
3.1

The conditions imposed by the Department of Environmental Affairs
and Development Planning in their letter dated 20 September 2019
(Environmental Authorisation), attached as ANNEXURE G BE NOTED.

3.2

The conditions stated in letter 20/9/2/5/6/904 by the Department of
Agriculture (Elsenburg), dated 17 January 2020, BE NOTED. See
ANNEXURE H.

3.3

The conditions stated in letter TPW/CFS/RP/LUD/REZ/SUB-25/342 by the
Department of Transport and Public Works dated 15 November 2019,
BE NOTED. See ANNEXURE K.

3.4

A water use licence application (WULA) must be applied for and
obtained prior to construction taking place.

OTHER MATTERS

09/06/20

The Meeting Adjourned at 14:52.

__________________________________
Dr D du Plessis
CHAIRPERSON: MUNICIPAL PLANNING TRIBUNAL

_____________________
Mrs C Havenga
DEPUTY CHAIRPERSON: MUNICIPAL PLANNING TRIBUNAL
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PLANNING, LOCAL ECONOMIC DEVELOPMENT AND TOURISM:
(PC: CLLR E GROENEWALD (MS))
NONE

11.8

RURAL MANAGEMENT: (PC: CLLR S PETERS)
NONE

11.9
11.9.1

YOUTH, SPORTS AND CULTURE: (PC: CLLR M PIETERSEN)
GUIDELINES ON THE IMPLEMENTATION OF THE CHILDREN’S ACT,
ACT 38 OF 2005

Collaborator No:
IDP KPA Ref No:
File Plan:
Meeting Date:

695199
Dignified Living: Municipal Focus Area 21
8/1/4/2/3
17 November 2020 and 25 November 2020

1.

SUBJECT: GUIDELINES ON THE IMPLEMENTATION OF THE CHILDREN’S ACT,
ACT 38 OF 2005

2.

PURPOSE
To obtain a formal position on the Guidelines for Municipalities on the Implementation
of the Children’s Act as introduced to municipalities on 14 August 2020 during a SALGA
consultation process.

3.

DELEGATED AUTHORITY
Council

4.

EXECUTIVE SUMMARY
The Children’s Act, 2005 (Act No. 38 of 2005) is the primary legislation that regulates
protection and developmental services to children. Among others, it provides for the
norms and standards linked to the registration, de-registration and monitoring of child
care facilities.
It is 10 years since the Children’s Act was implemented. The Department of Social
Development (DSD) as the custodian of the Children’s Act took an initiative and
developed the guidelines for Municipalities to enhance implementation of some of the
critical provisions in the Act, namely the assignment of functions to Municipalities.
The Guidelines aim to:
1.

Guide both Provincial DSD and Municipalities on the implementation of the
Children’s Act;

2.

Draw attention to the roles and responsibilities of Municipalities as part of
Government in providing services to children; and
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Assist both Provincial DSD and Municipalities with processes to assign functions
in a uniform and coordinated manner.

Thus the Guidelines provide guidance in line with provisions of the Children’s Act on:
The functions in the Children’s Act, which may be assigned to municipalities.
Secondly, to guide municipalities on their role to support and facilitate the
implementation of the Act generally.
This item seeks to find agreement with the Guidelines in terms of process and
interpretation of the Children’s Act and the role of local government in the
implementation of said Act.
5.

RECOMMENDATIONS
(a)

that the municipality assists ECD’s to comply with registration requirements;

(b)

that the municipality encourages ECD’s to apply for Grant in Aid funding; and

(c)

that Stellenbosch Municipality does not accept the responsibilities as listed in the
Guidelines as the municipality does not have the financial and/or human resource
capacity to implement the guidelines.

6.

DISCUSSION / CONTENTS

6.1

Background
Chapter 1, Section 4 of the Children’s Act explicitly places an obligation on all spheres
of government and organs of state to implement the Act to the maximum extent
possible. This section states that;
“(1)The Act must be implemented by organs of state in the national, provincial and,
where applicable, local spheres of government subject to any specific section of the
Act and regulations allocating roles and responsibilities, in an integrated, co-ordinated
and uniform manner.
(2) Recognising that competing social and economic needs exist, organs of state in the
national, provincial and where applicable, local spheres of government must, in the
implementation of this Act, take reasonable measures to the maximum extent of
their available resources to achieve the realisation of the objects of the Act.”
Section 5 of the Children’s Act further requires all organs of state at the national,
provincial and local level to work together within a uniform approach to coordinate and
integrate services to children. This section states that:
“To achieve the implementation of this Act in the manner referred to in section 4, all
organs of state in the national, provincial and, where applicable, local spheres of
government involved with the care, protection and well-being of children must cooperate in the development of a uniform approach aimed at co-ordinating and
integrating the services delivered to children”
Schedule 4B of the Constitution of the Republic of South Africa (1996) list “Child Care
Facilities” as a local government matter to the extent set out in section 155(6) (a) and
(7).
According to The National Guidelines for Municipalities on the Implementation of the
Children’s Act, the following are listed as services that municipalities are obliged to
provide (no need to be assigned), and have implications for the Children’s Act:
1.
2.

Developing regulations.
Municipal planning, health services and public transport.
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Providing structures for Child Care facilities.
Control of public nuisances and noise pollution.
Land allocation, zoning, roads and sport facilities.
Municipal parks and recreation.
Water, sanitation services and sewage disposal systems.
Refuse removal, refuse dumps and solid waste disposal.
Implementation provision of structural, Health and safety standards in Child and
Youth Care Centres (CYCC), Early Childhood Development Centres (ECD),
Partial Care Facilities (PCF) and Drop-in Centres (DIC) (Funeka – please explain
what this refers to.) please see below
Powers of inspection for all the child care facilities

The following, however, may be assigned by agreement by either the HOD or the
Municipal Manager:

1.
2.
3.
4.
5.
6.
7.
8.

Registration of facilities.
Assessment and Consideration of applications.
Renewal of registrations.
Conditional registration.
Cancellation of registration.
Issuing of notices of enforcement.
Maintaining records of facilities (database/profiles).
Monitoring of facilities.

The chapters that could be assigned are:
1.

Chapter 5: Partial Care Facilities also known as crèches, day care centres for
children from 0-9 years aimed to provide holistic development of a child;

2.

Chapter 6: Early Childhood Development refers to the learning programme used
at PCFs for the holistic development of children;

3.

Chapter 13: Child and Youth Care Centres which is a detention centre for children
under the age of 18 who are in need of care and also those who are involved in
crime or awaiting trial; and

4.

Chapter 14: Drop in centres - a facility which provides “basic services aimed at
meeting the emotional, physical and social development needs of vulnerable
children”. The basic services provided must include one of the following: food,
homework support, laundry or personal hygiene—homework clubs and soup
kitchens would count as drop-in centres.

The process of assigning functions as laid out in the guidelines is as follow:

Initial
Interim
agreement

Self
assessment
or
assessment
of the
Municipality
by the DSD

Assessment
report,
review and
recommend
ation

Decision on
the
assignment

Agreement

Transitional
matters

Implement
ation of
the
assigned
functions

Monitoring
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Basic requirements to consider with assignment of functions:
(i) Regulation 22(2) of Children’s Act 38 of 2005 regarding:
-

Skills, knowledge and qualifications of staff that will enable the municipality
to implement the assigned function;

-

Adequate staff to implement the assigned functions;

-

Ability of the municipality, to develop capacity and monitor the
implementation of the minimum norms and standards as it pertains to the
assigned function.

-

The overall capacity of the municipality to implement the assigned function.

-

The financial ability of the municipality in terms of allocated funding to
sustain these functions.

(ii)

The willingness of the municipality at political and administrative level to manage
and implement the assigned function.

(iii)

The IDP of the municipality and how it facilitates the intended assignment of
functions and the Annual Performance Plan (APP) of the municipal manager.

The guidelines contain the following on norms and standards:
The norms and standards for partial care facilities and drop-in centres require these
facilities to:
•
•
•
•
•

Provide a safe environment for children including the structural safety of the
building.
Adequate space and ventilation.
Safe drinking water.
Hygienic and adequate toilet facilities.
Access to refuse disposal services.

It is the primary duty of municipalities to provide water, sanitation, sewage disposal,
refuse removal and building regulations.
Municipalities should therefore assist facilities to comply with the norms and standards
in order to be registered.
In relation to partial care, the transport operators are required to possess the necessary
permits and they should comply with the transport safety regulations.
6.2

Discussion
Child Care Facilities are listed in Schedule 4B of the Constitution of South Africa and
cannot be ignored. To date exactly what is meant by the function has not been clarified.
Is it the identification and servicing of land for the facilities or is it the building of facilities
and the management thereof? The current municipal ECD Policy provides for the
following responsibilities by the municipality:
1.

Land Use Management Department is responsible for the affording of land use
rights through zoning, re-zoning, temporary departures and consent use
applications according to the Stellenbosch Municipal Zoning Scheme. Cost
relating to these applications will be approved annually in the municipal tariffs
with special dispensation for ECD applications.

2.

Building Control is responsible for the approval of building plans, inspection of
completed works and issuing of occupation certificates.
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Community Development Department is the lead department tasked with
internal and external collaboration between all the role players and thus the driver
of the municipal internal ECD committee. The department is also responsible for
all approved ECD applications to be registered on the municipal GIS database
for ECD centres and to provide support to the ECD sector and forums within the
municipal area.
Further to the above, the Community Development Department is responsible:


To ensure that the municipality aligns its services with the Children’s Act in
terms of registration and the Constitution in terms of the best interest of the
child.



To ensure that we give the ECD sector support and partnership in terms of
providing efficient services such as capacity building funding (Grant in Aid
Funding) in order for them to provide efficient services within the
Stellenbosch Municipal area.



To provide support to the local ECD forums in terms of sustainability and
dissemination of information to all bodies that provide ECD services in the
municipal area.



Parenting and family support programmes as envisaged through chapter 8
of The Act and the White Paper on Families (2012).

4.

The Property Management Department is responsible for identification of
possible land or underutilized facilities for ECD centres. The department, in
consultation with Legal Services, is responsible to sign lease or facility
management agreements between Stellenbosch Municipality and appointed
registered ECD NGOs that operate from Council owned facilities. The department
can take responsibility for ECD infrastructure development on identified land or
at existing municipal facilities.

5.

The New Housing Department is responsible to ensure that no new housing
development projects are approved without provisioning for suitable ECD service
delivery.

6.

Environment, Sport and Facilities Department is responsible for the
identification of new parks and the linkage between ECD locations and new and
existing parks. Community parks in close approximation of ECD centres must
receive priority attention regarding upgrading and maintenance. The department
is also responsible to make community facilities available for implementation of
children’s activities such as the “come and play” programme. This will be done by
implementing a fair tariff structure to recognise community based ECD centres
and facilities. Community facilities which can also be used to implement ECD
capacity building training sessions should be made available for this purpose.
Where possible, underutilized community facilities can be made available for the
establishment of ECD centres after consultation with the community and in an
open and fair tender process.

7.

Library Services is responsible for the provision of well-resourced child-friendly
libraries. A library service should investigate collaboration with specialized toy
library services if they cannot operate a toy library services by themselves.
Further support to ECD centres include holiday programmes, active reading and
story-telling programmes as well as availing library halls to ECD centres for
activities.
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8.

Fire and Emergency Services assess the ECD facility for its compliance with
the national fire regulation and issues fire safety certificates. The department will
be represented on the municipal internal ECD committee. Educational
programmes for ECD centres on fire prevention will be conducted by the
department.

9.

Environment, Sport and Facilities Department is responsible for the
identification of new parks and the linkage between ECD locations and new and
existing parks. Community parks in close approximation of ECD centres must
receive priority attention regarding upgrading and maintenance. The department
is also responsible to make community facilities available for implementation of
children’s activities such as the “come and play” programme. This will be done by
implementing a fair tariff structure to recognise community based ECD centres
and facilities. Community facilities which can also be used to implement ECD
capacity building training sessions should be made available for this purpose.
Where possible underutilized community facilities can be made available for the
establishment of ECD centres after consultation with the community and in an
open and fair tender process.

10.

Disaster Management will implement an educational programme aimed at
prevention of disasters at ECD centres.

11.

Traffic Services will conduct road safety education programmes at ECD centres.
Centres in areas with high traffic volumes during the times when children are
dropped off or picked up from the centre can apply for traffic calming measures
to be implemented at their schools as well as point duty officers during peak
times.

12.

Infrastructure Services (Electricity, Water, Sewage) in formal areas:

13.



Water and Sewerage: Stellenbosch Municipality supplies potable water to
the entire municipal area through existing bulk water infrastructure consisting
of Water Treatment Plants, Reservoirs and bulk and network water
distribution systems. Sewerage is being collected through a collector pipe
network and outfall sewer system to be treated at various treatment works
throughout Stellenbosch area. Water and Sewer Future plans and Master
Plans are kept up to date to enable SM to plan, budget and implement
enhancements to the existing infrastructure. All the formal households in the
urban areas of Stellenbosch Municipality’s Management Area are provided
with water connections and waterborne sanitation facilities inside the houses
(higher level of service).



Electrical Services: Stellenbosch municipality is responsible for the provision
of electricity within the WCO24. However there are few areas within the
WCO24 that are Eskom or Drakenstein areas of supply. These areas are:
Wemmershoek, Pniel, James Town, Vlottenburg, Raithby, La Motte,
Groendal, Klapmuts and Koelenhof.

Finance Services: Income and Expenditure Department: is responsible for
availing budget for the development of ECD centres and play parks. Aligning ECD
centres with their internal policies for any special tariffs and manage payments
for leases of municipal property.

The Children’s Act (38 of 2005) as enacted in 2010 is clear that all spheres of
government has a role to play in the development and protection of children. The
interpretation of “and, where applicable, local spheres of government”, requires
further consultation and legal input including input, from SALGA.
The Guidelines are not clear on what is required in terms of the identified norms and
standards. The suitability and accuracy of said guidelines can thus not be agreed upon.
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The guidelines were also developed without consultation, and were provided to
municipalities on 14 August 2020 with the instruction to provide agreement per
municipality on the content thereof by the middle of October 2020.
It is difficult not to be left with a feeling of trepidation considering the financial impact
and risk should a child be hurt at a facility under the “care” of a municipality when
considering the proposed guidelines. The impression is created that legislation is
interpreted in a way that will make municipalities responsible for functions that are not
necessarily that of local government, without anywhere clearly stating that the primary
responsible department for the function (DSD) will take financial and/or legal
responsibility for the function and the staff component required to fulfil the function for
as long as local government fulfil said function or portion thereof.
As the guidelines come down to the interpretation of the Act, the department is of the
view that legal opinion should be requested, including from SALGA, as the guidelines
affect all municipalities within South Africa.
6.3

Financial Implications
Assuming functions in relation to the registration, de-registration and monitoring of child
care facilities will have major financial implications on the municipality. The financial
implications will include the following:

6.4

1.

Skills Development for existing staff

2.

Appointment of suitably qualified and registered social workers, social auxiliary
workers and ECD assistants

3.

Additional office space and transport

Legal Implications
Urgent input is required from our legal department in relation to the interpretation of the
roles and responsibilities as it appears in the Act and the Guidelines.

6.5

Staff Implications
Assigning the functions as illustrated through the Children’s Act Implementation Guide
for Municipalities will have serious staff implications for the municipality. The extent of
the impact is not clear as the guidelines do not indicate how many staff members at
what qualification level are required per facility with a specific capacity.

6.6

Previous / Relevant Council Resolutions
Approval of the Stellenbosch Municipal ECD Policy which does not make provision for
the registration and monitoring of child care facilities as a function of local government.

6.7

Risk Implications
Registration and monitoring of facilities do not necessarily mean the management of a
facility which can still be done by private individuals and/or NGO’s. Should a child
however be neglected, abused or gravely injured at such a facility, the municipality will
be held liable as the overseeing agency.

6.8

Comments from Senior Management

6.8.1

Director: Infrastructure Services
Agree with the recommendations.
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Director: Planning and Economic Development
Agree with the recommendations.

6.8.3

Director: Community and Protection Services
Agree with the recommendations.

6.8.4

Director: Corporate Services
Agree with the recommendations.

6.8.5

Chief Financial Officer:
Agree with the recommendations.

6.8.6

Municipal Manager:
Agree with the recommendations.

RECOMMENDATIONS FROM THE YOUTH, SPORTS AND CULTURE COMMITTEE TO THE
EXECUTIVE MAYOR: 2020-11-05: ITEM 5.1.1
(a)

that the municipality assists ECD’s to comply with registration requirements;

(b)

that the municipality encourages ECD’s to apply for Grant in Aid funding; and

(c)

that Stellenbosch Municipality does not accept the responsibilities as listed in the
Guidelines as the municipality does not have the financial and/or human resource
capacity to implement the guidelines.

RECOMMENDATIONS FROM THE EXECUTIVE MAYOR, IN CONSULTATION WITH THE
EXECUTIVE MAYORAL COMMITTEE, TO COUNCIL: 2020-11-17: ITEM 7.9.1
(a)

that the municipality assists ECD’s to comply with registration requirements;

(b)

that the municipality encourages ECD’s to apply for Grant in Aid funding; and

(c)

that Stellenbosch Municipality does not accept the responsibilities as listed in the
Guidelines as the municipality does not have the financial and/or human resource
capacity to implement the guidelines.

ANNEXURES
Annexure A: Municipal Guidelines on the Implementation of the Children’s Act.
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of’ the service;
“municipal manager” means a person appointed in terms of section 82 of the

1. SUMMARY

Municipal Structures Act;
“Municipality”, when referred to as— an entity, means a municipality as described in
section 2 of the Municipal Systems Act No. 32 of 2000; and a geographic area.

The Children’s Act, 2005 (Act No. 38 of 2005) is the primary legislation that regulates
protection and developmental services to children. For local government, it identifies

means a municipal area determined in terms of the Local Government: Municipal
Demarcation Act, 1998 (Act No. 27 of 1998);

partial care, early childhood development and drop-in centres as facilities and
programmes that can be assigned to municipalities, provided that the provincial head

“basic municipal services” means a municipal service that is necessary to ensure
an acceptable and reasonable quality of life and, if not provided, would endanger
public health or safety or the environment;

of social development (HOD) is satisfied that municipality complies with the prescribed
requirements with regard to the capacity of that municipality to perform the functions
concerned. The Act also sets outs norms and standards which early childhood
development (ECD) services, partial care centres and drop-centres should comply
with. It gives the Department of Social Development (DSD) the responsibility for
registration of these programmes and facilities based on their compliance with
standards. It also recognises the multisectoral approach to the protection of children,
as well as the role of other departments such as Education, Finance, Health,
Cooperative Governance, as well as Transport in the delivery services to children.
The Act extensively provides for the protection of all children from abuse, neglect,
exploitation and unnecessary removal of children from their families. It obliges, among
others, members of staff and volunteers at child care and protection facilities to report
abuse to the police, a designated child protection organisation or provincial
Department of Social Development. Further protection for children is provided for
through the National Child Protection Register, which keeps a record of persons
unsuitable to work with children and children who are victims of abuse and neglect.
The Act requires that persons whose names appear in Part B of the National Child
Protection Register are persons not suitable to work with children. People working with
children and those in regular contact with children will have to be screened for their
suitability to work with children. These include staff members and volunteers in
children’s programmes as well as other officials and sectors involved in the
implementation of the Act.
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Functions which, in terms of the Children’s Act, reside with municipalities without any

This Framework consists of Nine Building Blocks that are necessary to “build“ a child

need for assignment or delegation are the implementation of structural, health and

friendly community. Through these building blocks communities will be able to:

safety standards in child and youth care centres, ECD facilities, partial care facilities

i.

and drop-in centres, and powers of inspection with regard to all children’s facilities.

Create platforms for children to participate and influence community
decisions and actions.

Municipalities are also responsible for zoning and land allocation to such facilities as
well as providing a range of municipality services.

ii.

Base community decisions on a child-friendly legal framework.

iii.

Develop an inclusive community-wide children’s rights strategy.

iv. Create and utilize children’s rights coordinating mechanisms.
2. INTRODUCTION

v. Empower children to assess their communities and community resources.

In the context of an ongoing economic crisis, high levels of unemployment and
inequality South Africa is experiencing, many families are under material and
psychological pressure to make ends meet. Communities can no longer provide the
same level of support to families and a safe environment for children as before without

vi. Promote, develop and implement child friendly budgets.
vii. Produce a regular state of the community’s children’s report.
viii. Make children’s rights known by children and adults.
ix. Support independent advocacy for children.

adequate support. Under these conditions, some children are at even greater risk of
vulnerability, underdevelopment, abandonment, abuse, neglect and exploitation. One
of the ways to mitigate such vulnerability is to create Child Friendly Communities

The Children’s Act makes provision for municipalities to carry out their responsibilities

(CFCs). The Child Friendly Communities Initiative has been adopted in various parts

to the benefit of children. It also seeks to realise some of the Building Blocks for child

of the world to support children, families and their communities to safeguard children’s

friendly communities. Lastly it defines how municipalities could create a child friendly

rights and wellbeing in the neighborhoods where they live. A child friendly community

environment as their contribution to the protection of children.

can be defined as “any local system of governance, urban or rural, large or small,
committed to fulfilling children’s rights. It is a community where the needs, rights,

3. BACKGROUND

priorities and voices of children are an integral part of policies, budgets, programmes
and decisions. It is also a community that actively and consciously acts towards the

The Children’s Act, seeks to afford children the necessary care, protection and

realization of all children’s rights by coordinating the efforts of all social systems and

assistance so that they can develop to their full potential. It gives effect to international

agencies, targeting major areas of a child’s life, such as health, education, safety,

and national obligations that the country has agreed to deliver on, as provided for in

housing and participation using an intersectoral

the:

approach”.1

a. United Nations Convention on the Rights of the Child;
b. African Charter on the Rights and Welfare of the Child and its Optional
Protocols;
c. Hague Convention on Protection of Children and Co-operation in respect
of Inter-country Adoptions;
1

Department of Social Development (2015). Safe and Caring Communities: Strengthening Local Governance for
Children: A child Friendly Communities Framework. Pretoria
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e. Convention concerning the Prohibition and Immediate Action for the

Thus, the State at the national, provincial and local level has a general responsibility

Elimination of the Worst Forms of Child Labour, amongst others, as well

to implement the Children’s Act, but also have specific responsibilities that are

as

explicitly assigned within the Act. These responsibilities can either be assigned

f. The South African Constitution.

directly, for example, powers conferred to the provincial Head of Social Development
(HOD). The Act also makes provision for assignment of certain functions through

All of the aforementioned place an obligation on the national, provincial and local

agreement between a provincial HOD and a municipality. Functions that may be

spheres of government to promote, protect and fulfil the rights of children.

assigned relate to partial care, early childhood development and/or drop-in centres.

Section 4 of the Children’s Act explicitly place an obligation on all spheres of
government and organs of state to implement the Act to the maximum extent possible.
This section states that;
“(1)The Act must be implemented by organs of state in the national, provincial
and, where applicable, local spheres of government subject to any specific
section of the Act and regulations allocating roles and responsibilities, in an
integrated, co-ordinated and uniform manner.

4. PURPOSE
This Document aims to provide essential information and guidance to provincial
Departments of Social Development and municipalities on the implementation of the
Children’s Act, and to draw attention to the roles and responsibilities of municipalities
as part of the Government, to provide services to children. The focus is primarily on
the provisions of the Children’s Act.

(2) Recognising that competing social and economic needs exist, organs of
state in the national, provincial and where applicable, local spheres of
government must, in the implementation of this Act, take reasonable
measures to the maximum extent of their available resources to achieve the
realisation of the objects of the Act.”
Section 5 of the Children’s Act further requires all organs of state at the national,
provincial and local level to work together within a uniform approach to coordinate and
integrate services to children. This section states that:
“To achieve the implementation of this Act in the manner referred to in section

The Department of Social Development (DSD) as the principal stakeholder in the
implementation of the Children’s Act, deemed it appropriate and necessary to issue
national guidelines to ensure uniform, consistent and coordinated application of the
provisions of the Act in all provinces and municipalities.
This Document spells out the minimum generic requirements that will facilitate the
assignment of certain functions in the Children’s Act to municipalities and to guide
municipalities on their roles and responsibilities to facilitate the implementation of the
Act.

4, all organs of state in the national, provincial and, where applicable, local
spheres of government involved with the care, protection and well-being of

5. RATIONALE FOR THE GUIDELINES

children must co-operate in the development of a uniform approach aimed at

One of the key requirements of the Children’s Act, as mentioned above, is the

co-ordinating and integrating the services delivered to children”

assignment of functions to municipalities in a legally prescribed manner. Since the
promulgation of the Act, it is noted that no functions have been assigned to

Guidelines for Municipalities on the Implementation of the Children’s Act (MPS)
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municipalities for partial care, early childhood development (ECD) programmes and



drop-in centres as provided for in the Act. Neither does a uniform and coordinated
framework or guideline for this exists.

The distinctive, interdependent and interrelated nature of the national, provincial
and local spheres of government. (SAC Section 40(1))



The principles of co-operative and intergovernmental relations that are based on
mutual trust and good faith. (SAC Section 41)

The purpose of this document is to provide guidelines in line with provisions of the



Children’s Act on:

The collaborative implementation of the Children’s Act in an integrated, coordinated and uniform manner. (Children’s Act Section 4(1))



The functions in the Children’s Act, which may be assigned to municipalities.



Secondly, to guide municipalities on their role to support and facilitate the
implementation of the Act generally.



Reasonable measures to the maximum extent within the resources available to
realise the objects of the Children’s Act. (Children’s Act Section 4(2))



A uniform approach in coordinating and integrating services for the care, protection
and well-being of children. (Children’s Act Section 5)

6. GUIDING PRINCIPLES
The guiding principles for this document derive from the provisions of the Children’s
Act itself in combination with the rights of the child as provided for in the South African
Constitution (SAC).


The Best interests of the child as safeguarded in section 28(2) of the South
African Constitution and repeated in section 7 of the Children’s Act.



Child-centred: The system must be designed around, and in response to, the
needs, rights and vulnerabilities of children.





7. MUNICIPALITIES AS KEY DELIVERY SITES OF SERVICES TO CHILDREN
Poverty is a key development challenge in social, economic and political terms; not
only in South Africa but throughout the developing world. In post-apartheid South
Africa, fighting poverty and under-development has always been a central theme of
Government. This is cemented in the in the National Development Plan (NDP)
published in 2011.The guiding objectives of the NDP is the elimination of poverty and
the reduction in inequality and all the elements of the plan must demonstrate their
effect on these two objectives.

Recognition of and respect for parents and families as primary duty-bearers
of care and protection: Parents and families are the primary duty-bearers for the

Given the fact that South Africa experiences high levels of poverty, unemployment and

provision of care to ensure the development and protection of their children; the

inequality. Municipalities are directly confronted with the day to day community

system must prioritise maximising their capacity to do so.

challenges. As a result, a large part of the burden of addressing social challenges falls

Equity, non-discrimination and social inclusion: This Document is founded on
the universality of children’s rights to survive, be protected from abuse and
neglect, and develop to their full potential. This means that no children may be
excluded from access to any of the child care and protection services provided for
in legislation based on any of the constitutionally prohibited grounds, including
race, gender, sex, ethnic or social origin, sexual orientation, age, disability,
religion, conscience, language, culture or birth.

Guidelines for Municipalities on the Implementation of the Children’s Act (MPS)

upon local government, as it is the provider of primary services, which are essential to
the dignity of all who live in their area of jurisdiction.
Thus, local government is and remains the key site of delivery and development, and
is central to the entire transformative project of the country. It is therefore a key
mandate of local government (with the support of provincial and national government)
to tackle the disparities and day to day challenges that face the country, especially
with regard its children.
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(2) In the event of a conflict between a regulation made in terms of this Act and … (c)
Many municipalities have already taken on work that relates to the care, protection

a municipality by-law, the conflict must be resolved in terms of section 156 of the

and well-being of children as part of their mandate. This includes providing services

Constitution”,

to indigent households, the provisioning of safe water, provision and maintenance of
recreational facilities for children (e.g. parks, swimming pools, and sports facilities),

Section 156(3) of the Constitution indicates that “a by-law that conflicts with national

libraries, housing, sanitation, and health care services, amongst others.

or provincial legislation is invalid”. Thus, municipal by-laws should be in line (and not
in conflict) with the Children’s Act.

Many municipalities draw up profiles on their wards (communities) that include specific
issues pertaining to children. For example, they provide support and services to

Regarding the assignment of functions, section 156 of the Constitution provides for

children living and working on the streets, children with disabilities, child headed

assignment of functions by national government or provincial government to a

households, set safety and health standards for facilities (partial care, entertainment

municipality. The assignment must be by agreement and may be subject to some

centres, etc.) that take care of children. Some of these services are provided in terms

conditions. The assignment should be for matters that would most effectively be

of municipal policies and bylaws, municipal council resolutions or related provisions

administered locally and the municipality must have the capacity to administer it.

that guide and regulate operations at municipal level.

8. MUNICIPAL BY-LAWS

9. LEGAL REQUIREMENTS

A number of municipalities have by-laws that have a direct bearing on the care,

The process of assigning functions to municipalities is regulated by the Constitution,

protection and well-being of children, such as by-laws on child care; by-laws on the

the Children’s Act 38 of 2005, the Local Government: Municipal Systems Act 32 of

use of recreational facilities such as swimming pools; by-laws on libraries; and so forth.

2005 and the Financial and Fiscal Commission Act 99 of 1997 (as amended).

These by-laws often differ significantly in standard and provision from municipality to
municipality, and are not uniform. Thus, different standards are often set for services

Section 3 (2A) of the Financial and Fiscal Commission Act 99 of 1997 as amended

that relate to children in different municipalities, and some may not meet national

states that:

requirements or the measures set out in the Children’s Act.

“an organ of state in one sphere of government which seeks to assign a power or
function to an organ of state in another sphere of government in terms of a law must

In respect of bylaws, the Children’s Act in section 3 provides that:

first, before assigning the power or function-

“In the event of a conflict between a section of this Act and…. (1)(b) “.. a municipal

(i) notify the Commission of the fiscal and financial implications of such assignment

by-law relating to the protection and well-being of children, the conflict must be

on-

resolved in terms of section 156 of the Constitution”.

(aa) the future division of revenue raised nationally between the spheres of
government as required by section 214 of the Constitution;

Guidelines for Municipalities on the Implementation of the Children’s Act (MPS)
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(bb) in the case of an assignment to a provincial or local organ of state, the

contemplated in sections 80, 81, 82, 83, 84, 85 and 87 to the municipal

fiscal power, fiscal capacity and efficiency of the relevant province or

manager if the provincial head of social development is satisfied that the

municipality; and

municipality complies with the prescribed requirements with regard to the

(cc) any transfer of employees, assets and liabilities, if any; and

capacity of that municipality to perform the functions concerned”.

(ii) request the recommendation or advice of the Commission regarding such
assignment.”

These section relate to the:

According to section 10 (3) of the Local Government: Municipal Systems Act 32 of

i.

registration of facilities (S80),

ii.

assessment and consideration of applications (S81 and S82),

2005, the Cabinet member or MEC initiating an agreement for assignment of functions

iii.

renewal of registration (S81),

to a municipality, must take appropriate steps to ensure sufficient funding, and

iv.

conditional registration of facilities (S83),

capacity building initiatives as may be needed, for the performance of the assigned

v.

cancellation of registration (S84),

function or power by the municipality concerned if—

vi.

issuing of notices of enforcement (S85), and

(a) the assignment of the function or power imposes a duty on the municipality

vii.

maintaining records of partial care facilities and conducting inspections

concerned;

in partial care facilities (S87).

(b) that duty falls outside the functional areas listed in Part B of Schedule 4 or Part B
of Schedule 5 to the Constitution or is not incidental to any of those functional areas;

Section 102 (1) regulates functions that may be assigned to municipalities in

and

relation to ECD services. According to this section,

(c) the performance of that duty has financial implications for the municipality

“The provincial head of social development may, by written agreement with a

concerned.

municipality, assign the performance of some or all of the functions
contemplated in sections 95, 96, 97, 98, 99 and 100 to the municipal manager
if the provincial head of social development is satisfied that the municipality

7. ASSIGNMENT OF FUNCTIONS IN TERMS OF THE CHILDREN’S ACT
7.1.

Assignable functions in terms of section 88, section 102 and
section 225 of the Children’s Act

(a) The Children Act provides in sections 88(1), 102(1) and 225(1), for the
assignment of functions in relation to partial care, early childhood development
and drop-in-centres respectively.
Section 88 (1) outlines functions that may be assigned in relation to partial
care. This section states that
“ The provincial head of social development may, by written agreement with a
municipality, assign the performance of some or all of the functions
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complies with the prescribed requirements with regard to the capacity of that
municipality to perform the functions concerned”.
These sections focus on:
i.

registration of ECD programmes (S95),

ii.

assessment and consideration of applications (S96 and S97),

iii.

renewal of registration (S96),

iv.

conditional registration of programmes (S98),

v.

cancellation of registration (S99) and

vi.

issuing of notices of enforcement (S100).
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(b) Though the initiation of the request for the assignment of the functions may differ
Section 225(1) provides for the assignment of functions relating to drop-in

and require different actions, the core process of the assignment of functions will

centres. It states that,

remain the same as this Document will indicate.

“The provincial head of social development may, by written agreement with a
municipality, assign the performance of some or all of the functions

7.2.1.

contemplated in sections 217, 218, 219, 220, 221, 222 and 224 to the municipal

Assignment of functions initiated by the provincial Department of
Social Development

manager if the provincial head of social development is satisfied that the
municipality complies with the prescribed requirements with regard to the

(a)

capacity of that municipality to perform the functions concerned”.

parameters of the provincial strategy for partial care and/or early childhood

The HOD, in consultation with MEC for Social Development, within the

development and/or drop-in centres as contemplated in section 77(2) (b), section 92(2)
These sections are similar to the provisions for partial care and ECD. They

(b) and section 214(2) (b) of the Children’s Act, respectively, may identify specific

focus on:

municipalities to which the functions as identified above may be assigned.

i.

registration of drop-in centres,

ii.

assessment and consideration of applications,

(b)

The assignment of functions, shall take due consideration of aspects such as

iii.

renewal of registration,

accessibility of services, effective service delivery and efficient use of resources.

iv.

conditional registration,

(c)

v.

cancellation of registration and

to get an in-principle interim agreement on;

vi.

issuing of notices of enforcement.”

The HOD shall engage in bilateral discussions with the identified municipality


willingness of the municipality to accept the possible assignment of functions;



the procedures that will be followed;

(b) The assignment of these functions must be in writing and in Annexure A of this



the timeframe attached to the process of the possible assignment of functions;

Document.

 an understanding that the assignment is subject to the municipality complying
with minimum requirements with regard to capacity and the necessary funding to

7.2.

by way of a request from the provincial Department of Social Development to a
specific municipality; or



or 225(1) of the Children’s Act, respectively.
(d)

(a) The assignment of the functions can be either


perform the functions set to be assigned as contemplated in sections 88(1), 102(1)

The process of assignment of functions to municipalities.

by way of a request from a municipality to a provincial Department of Social

The HOD shall:


Make the prescribed requirements known to the municipality.



Establish a written interim agreement with the municipality that spells out the
process, procedures, timeframes and roles and responsibilities of both parties.

Development.

Guidelines for Municipalities on the Implementation of the Children’s Act (MPS)
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7.2.2.

to capacity to perform the functions set to be assigned as contemplated in

Assignment initiated by municipality

(a) The municipal manager, in consultation with the Mayor and the Municipal Council,
within the parameters of the Integrated Development Plan (IDP) of the municipality,
may decide that the municipality has the capacity and funding as contemplated in

sections 88(1), 102(1) or 225(1) of the Children’s Act, respectively.


Make certain prescribed requirements known to the municipality



inform the municipality in writing, of the requirements, any gaps, the timeframes
and the procedures to be followed to comply with the requirements for the

sections 88(1), 102(1) or 225(1) of the Children’s Act, respectively, and wish to have

assignment of functions

those functions for partial care and/or early childhood development and/or drop-in
centres, assigned to it.

7.3.

Social Development and a municipality

(b) The municipal manager shall engage in bilateral discussions with the HOD to
indicate:

(a) The purpose of the interim agreement is to formalise the process of assessment of



The municipality’s willingness to have functions assigned to it;



That the municipality believes it has the capacity and funding to perform the
functions set to be assigned as contemplated in sections 88(1), 102(1) or 225(1)
of the Children’s Act, respectively.



The municipality’s willingness to enter into a process of assessment by the
provincial Department of Social Development to confirm its capacity, financial
ability and readiness to have functions assigned to it.

request by the municipality for the assignment of functions giving due consideration to
the provincial strategy for partial care and/or early childhood development and/or dropin centres as contemplated in section 77(2) (b), section 92(2) (b) and section 214(2)
(b) of the Children’s Act, respectively.

financing to perform the functions set to be assigned as contemplated in sections
88(1), 102(1) and 225(1) of the Children’s Act, respectively. It is not a commitment by
either party that any function will be assigned.



Mutual agreement to the assessment of the municipality for the purpose of



The specific procedures and timelines attached to the said assessment.



The specific roles and responsibilities of each party (provincial Department of

assignment of functions.

Social Development and municipality).
Documents that need to be made available and persons who will be made
available by the municipality for the assessment.

Inform the municipality of the decision of the provincial Department of Social
Development to consider the municipality’s request for the assignment of
functions with 30 days after such a request was made;
Indicate willingness to engage in a written interim agreement with municipality
to ascertain if the municipality complies with minimum requirements with regard
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(d) The HOD shall:



the municipality by the provincial Department of Social Development to ascertain

(b) The interim agreement shall contain the following minimum information:

(c) The HOD, in consultation with MEC for Social Development, shall consider the



Initial Interim agreement between the provincial Department of
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An indication that the assessment does not commit either party to assign
functions or accept the assignment of functions.



Any other relevant matter that may be mutually agreed upon.

(c) The interim agreement shall be duly signed by the HOD and the municipal manager
and should contain timeframes and requirements for reporting.
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7.4. Basic

Requirements

for

the

assignment

of

functions

(v) Existing policies and by-laws pertaining to services to children and

to

municipalities

compliance with national legislation with particular reference to the safety,
development and inclusion of children with disabilities and chronic illnesses.

(a) Sections 88(1), 102(1) and 225(1) of the Children’s Act, respectively, indicate that

(vi) Data collection and information management technology system within the

the assignment of functions related to partial care, early childhood development and

municipality that are needed to record, manage and implement the assigned

drop-in centres must correspond with minimum requirements with regard to capacity

functions.

and financial ability of the municipality to perform the functions set to be assigned. The

(vii) Existing monitoring systems that will assist with compliance and the

following paragraphs give an indication of the basic requirements that need to be in

implementation of the assigned functions and reporting thereof.

place for the assignment of functions to a municipality. These are linked to the

(viii) Physical resources required for the implementation of the assigned

assessment process that is dealt with in the section below.

functions such as infrastructure, vehicles, computers, printers, internet
connection, furniture, etc.

(b) The minimum requirements with regard to the capacity of the municipality to

(ix) Existing systems and procedures for the environmental health assessment

perform the functions set to be assigned include:

of child care facilities.

(i) Requirements as set out in Regulation 22(2) of Children’s Act 38 of 2005

(x) General working conditions of staff and observation of occupational health

regarding:
a)

and safety measures.

Skills, knowledge and qualifications of staff that will enable the

(xi) Existence of a municipal profile that identifies the needs of children and

municipality to implement the assigned function;

families, focusing on the status of services and the demand for services that

b)

Adequate staff to implement the assigned functions;

c)

Ability of the municipality, including the allocated staff, to develop

would be rendered through the functions to be assigned.
(xii) The identification of the special needs of children with disabilities and what

capacity and monitor the implementation of the minimum norms and

those disabilities may be in the numbers that the municipality has to provide

standards as it pertains to the assigned function.
d)

services for.

The overall capacity of the municipality to implement the assigned
function.

e)

The financial ability of the municipality in terms of allocated funding to

Assessment of a municipality by the provincial Department of Social
Development

sustain these functions.
(ii) The willingness of the municipality at political and administrative level to
manage and implement the assigned function.
(iii) The financial management capacity of the municipality, inclusive of the
available funding for the functions to be assigned.
(iv)The Integrated Development Plan (IDP) of the municipality and how it
facilitates the intended assignment of functions and the Annual Performance
Plan (APP) of the municipal manager.
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(a) The assessment of municipalities by the provincial Department of Social
Development shall

be uniform and based on the basic requirements mentioned

above. This will ensure consistency and adherence with the provisions of the
Children’s Act, its regulations, minimum norms and standards and the requirements
set out in this Document.
(b) The assessment shall contain two parts, namely:
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(i) A self-assessment to be completed by the municipality based on the basic
requirements which will be submitted to the provincial Department of Social
Development prior to an assessment by the said Department.



Roles and responsibilities (workplans ) of identified staff.

(iv) Integrated Development Plan (IDP) of the municipality, with emphasis on:


(ii) An assessment by the provincial Department of Social Development based

Linkages between the intended functions to be assigned and the
objectives of the IDP;

on the requirements in the Children’s Act and the self-assessment by the



The budget allocated to the IDP’s implementation;

municipality. The assessment shall be based on verifiable facts, sources and



Provisions in the IDP to provide services to children and families;

source documents.



Implementation plan related to the IDP, and level of execution;



Accountability structures and procedures related to the implementation



Role of ward committees in the monitoring of the implementation of the

(c) These shall be included in the assessment:
(i) The willingness and commitment to undertake the implementation of the
assigned functions, giving consideration to the:


Integrated Development Plan (IDP) of the municipality (provisions and
level of current execution);



of the IDP;
IDP.
(v) Environmental health and safety assessments and procedures

Resolutions regarding the assignment of functions made by the



Environmental health policy and procedures;

Municipal Council as well as other related resolutions that pertain to the



Monitoring of the compliance with environmental health standards;

provision of services to children and families;



Procedure of issuing certificates and number certificates issued,



Experience in service provision to children (existing services);

withdrawn and reassessed in relation to ECD, partial care and drop-in



Budget allocations of the municipality.

centres;

(ii) Skills and knowledge of staff, which will include:



Timeframe of environmental health assessments and issuing of



Qualification ;



Experience and staff capacity;



Content or technical knowledge of the particular function to be assigned;



Financial management skills;



Planning skills;



Compliance with national legislation and policy;



Overall ability to implement programmes.



Involvement of service recipients/beneficiaries in the development and

certificates.
(vi) By-laws and municipal policy


Existing policy and by-laws that pertain to or impact on children and
families and/or the functions to be assigned;

(iii) Staffing and staff structure to manage and implement the assigned

implementation of by-laws and policies;

functions, focusing on:



Monitoring of policy and by-law implementation once identified





Coordination and collaboration with relevant stakeholders.

Existing staff structures and location of the management of the assigned
functions;

(vii) Monitoring, data collections and information technology needed for the



Compliance of relevant staff members with professional registration;

implementation of the assigned functions:



Support and supervision available to staff on the management and



Data collection and capturing capacity;

implementation of the assigned function.



Available data and how it is used;
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How data feed into the IDP and action plans;

(d) The person who conducted the assessment shall give due consideration to the



Monitoring mechanisms and systems in place;

comments and inputs of the Municipality in compiling the final report to be submitted



Reporting mechanisms in place and accountability lines;

to HOD and Municipal Manager.



Role of the municipal council in the monitoring of service delivery.
7.7.

7.6.

Assessment report, review and recommendation

Decision on the assignment of functions by the HOD

The HOD giving due consideration to the report compiled based on the assessment

(a) The provincial Department of Social Development shall compile a comprehensive

of the municipality and the recommendations made therein and any further input or

report on the assessment, based on the principles set out in the section above, which

evidence, may make a decision in relation to the assignment of functions regarding

will provide a factual and impartial analysis of whether the municipality meets the

partial care , early childhood development or drop-in centres as contemplated in the

minimum requirements for the assignment of functions as contemplated in sections

relevant section decide to:
(i) Assign a function to the municipality (unconditional); or

88(1), 102(1) and 225(1) of the Children’s Act.

(ii) Assign a function to the municipality with certain conditions and provide a
motivation; or

(b) The said report shall indicate the:

(iii) Not assign a function to a municipality, with reasons.



Process and procedures followed in the assessment;



Names, position and qualifications of staff from the provincial Department of Social
Development who conducted the processes and were involved in the assessment

(b) The HOD shall communicate his/or her decision to the Municipal Manager in writing

of the municipality;

within 30 days with a clear indication on the process to be followed.



Details of the parties (persons/groups), the documents and the sources consulted;



Main findings against the stipulated requirements and assessment criteria;



Recommendation in relation to the assignment of functions, i.e. recommended;

(c) The Municipal Manager shall acknowledge receipt in writing of the aforementioned
(i) Indicate that the municipality is willing to proceed with the assignment of

recommended with conditions or not recommended;


Contact person in the provincial Department of Social Development;



Copy of the self-assessment by the municipality.

functions if such functions were to be assigned; or
(ii) Indicate that the municipality is willing to proceed with the assignment of

(c) The report shall be submitted to the Municipal Manager to provide the municipality
an opportunity to comment, in writing, and correct facts (in writing with evidence) within
30 days. The revised report will then be made available to the Municipal Manager
within 30 days.
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functions and that it is satisfied with the reason given;
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(iv) Indicate that the municipality notes the decision of the HOD not to assign

In addition to the requirements as set out in regulation 22(4), the formal agreement

functions and that it is not satisfied with the reason given.

shall include the following:
(i) Details on the specific function(s) that is/are assigned;

(d) In the case where the HOD decides not to assign any functions to the municipality

(ii) Funding arrangements, if any, in respect of the functions that are assigned,

and the municipality is not satisfied with the reasons given, the municipality may

and including the arrangements for the transfer of funds and conditions

request the decision to be reviewed.

attached to it;

(i) The Municipal Manager has to lodge such a request with the office of the

(iii) Staffing and capacity arrangements;

MEC in the province where the municipality is situated within 30 days and

(iv) Training, capacity development and mentoring;

request the MEC to review the decision.

(v) Monitoring and reporting;

(ii) The MEC for Social Development in consultation with the MEC responsible

(vi) Review of agreement;

for Local Government shall review the decision by the HOD, in order to

(vii) Timeframes related to the assignment of functions;

ascertain whether all facts were considered in the application and whether a

(viii) Transitional arrangements for the transfer of functions from the provincial

just and fair decision was taken. Based on the aforementioned the MEC for

department of social department to the municipality;

Social Development shall reach a final decision and communicate that to the

(ix) Conditions, if any;

municipal manager and the HOD.

(x) Any other matters that need to be included in the agreement.

7.8.

Agreement between the provincial Department of Social Development
and a municipality on the assignment of functions

7.9.

Transitional arrangements

(a) When functions are assigned, it is essential that certain transitional arrangements

Regulation 22(4) prescribes that the following items shall be included in the agreement

be made to ensure the smooth transfer of the assigned functions and to prevent the

on the assignment of functions:

disruption of services, agreements with service providers and related matters.

(a) A strategic plan containing a business plan for a period of three years, an
operational plan for a period of a year on year basis and a budget for the period

(b) These transitional arrangements should be based on an agreed plan and be

of three years;

included in the agreement between the provincial Department of Social Development

(b) A service level agreement;

and the municipality.

(c) An organogram for the component/s responsible for the administration of the
assigned functions; and

(c) These transitional arrangements shall include, but not be limited to, the following:

(d) A provision to the effect that the items contemplated in paragraphs (a), (b) and
(c) must be reviewed, updated and reported on annually.



Agreed transitional function period/timeframe;



Joint communication to all stakeholders based on a communication plan
indicating the change in arrangements, communication, contact people, etc.;
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Orientation and capacity development of municipal staff in relation to the

(g) The municipality may establish a local mechanism to coordinate services in relation

assigned function;

to the assigned function or functions.



Budget agreements and arrangements;



Transfer of files and relevant documents;



Handover report from provincial Department of Social Development to the

7.11.

Monitoring and review by the provincial Department of Social
Development

municipality;


Handover of data and information database from the provincial Department of

(a) The provincial Department of Social Development is responsible for monitoring the

Social Development to the municipality.

agreement on the assigned functions and the implementation of the agreement. In
order to give effect to the aforementioned, the provincial Department of Social

7.10.

Development and the municipality will need to agree on the:

Implementation of the assigned functions by the municipality

(i) Indicators to be monitored;

(a) The implementation of the assigned functions shall be in accordance with the

(ii) Reports to be submitted by the municipality and the timeframes related to such

signed agreement, based on the strategic plan, an operational plan and a budget for

reporting undertakings (timeframes can be shorter in the beginning and extend

a period of three years.

over time);
(iii) Monitoring and support visits to the municipality at least every six months;

(b) The municipality is responsible for adherence to the requirements of the Children’s
Act, its Regulations and Norms and Standards as they pertain to the assigned function.

(iv) Quality assurance to be conducted at least annually during the first three years
and every three years thereafter.

(c) The municipality shall employ its internal mechanisms for the monitoring and

(b) The HOD may, at any time, review the agreement on the assignment of functions

reporting of service delivery.

to a municipality, based on the findings of any monitoring report or visit by the
provincial Department of Social Development.

(d) The provincial Department of Social Development shall continue with mentoring
and capacity development of the municipality as agreed.

7.12.

Amendment of agreement to the assigned functions

(e) The municipality shall include a human resource capacity development strategy

(a) The HOD may, as contemplated in sections 88 (8) (c) (i), 102(8) (c) (i) and 225(8)

pertaining to the execution of the assigned function in its overall human resource

(c) (i), amend the written agreement with the municipality on the assignment of

development strategy and budget.

functions. Such an amendment would be based on the monitoring by the provincial
Department of Social Development of the implementation of the functions assigned,

(f) The municipality shall communicate with the provincial Department of Social

as contemplated in sections 88 (8)(a), 102(8)(a) and 225(8)(a) of the Children’s Act.

Development as agreed or as the need arises on issues pertaining to implementation.

The amendment may also include reduction, addition, restriction or conditions on the
assigned functions. The HOD must communicate in writing his or her intention and
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decision to amend the assignment and allow the municipal Manager 30 days to

(a) Any power or duty that the municipal manager delegates in terms of 88(3), 102(3)

respond.

and 225(3) of the Children’s Act, shall be subject to the provisions of the Children’s
Act and;

(b) The Municipal Manager may also request the HOD, with reasons, to amend the

(i) shall be in writing;

written agreement with the municipality on the assignment of functions.

(ii) Shall be specific;
(iii) Shall indicate the specific post level and provide details of the person so

7.13.

delegated.

Withdrawal of the agreement on the assignment of functions

a) The HOD may, as contemplated in sections 88 (8) (c) (ii), 102(8) (c) (ii) and
225(8) (c) (ii), withdraw the written agreement with the municipality on the
assignment of functions if it appears that the municipality no longer has the
capacity to perform some or all of the functions that were assigned. Such a

8. GUIDELINES FOR MUNICIPALITIES TO SUPPORT AND FACILITATE THE
IMPLEMENTATION OF THE CHILDREN’S ACT
8.1. Play and recreation

withdrawal will be based on the monitoring performed by the provincial

Section 6 of the Children’s Act dealing with general principles, has as one of its

Department of Social Development of the implementation of the functions

principles ‘the recognition of the child’s need for development and to engage in play

assigned, as contemplated in sections 88 (8)(a), 102(8)(a) and 225(8)(a) of the

and other recreational activities appropriate to the child’s age.’

Children’s Act.

As municipalities have the executive authority in relation to the establishment and

b) The Municipal Manager may request the HOD, with reasons, to withdraw some
or all of the functions that were assigned.

maintenance of amusement facilities, local amenities, sport facilities, municipal parks
and recreational facilities, they therefore have a responsibility to give effect to section
6 (2) (e) of the Act.

c) In the case of a withdrawal of the functions assigned, transitional arrangements
shall be made to ensure the smooth transfer of functions back to the provincial
Department of Social Development.

8.2. Services for children with disabilities
All stakeholders and organs of state involved in the implementation of the Act must

d) The withdrawal of assigned functions should not have adverse effects on service
beneficiaries.

recognize and respect the rights of children with disabilities and create an enabling
environment to respond to the special needs that these children have.
Municipalities have authority in relation to child care facilities, local amenities,
municipal health services, as well as public transport.

7.14.

Procedures for the delegations by the municipal manager
Therefore, they have to ensure an enabling environment for children with disabilities
by making public amenities, facilities and public transport accessible to children with
disabilities.

Guidelines for Municipalities on the Implementation of the Children’s Act (MPS)

Page 31

Guidelines for Municipalities on the Implementation of the Children’s Act (MPS)

Page 32

Page 702
Municipal health and welfare services should provide the necessary support services

A child who approaches a health practitioner for reproductive health services may

to children with disabilities as provided for in section 11(d) of the Children’s Act.

be found to be a child in need of care and protection and might require child
protection services.

8.3. Provision of health services
In their endeavour to provide health services, municipalities should ensure that
children and their families have access to information on health promotion, the
prevention and treatment of ill-health and disease, sexuality and reproduction
needs. (Section 13 of the Children’s Act).

8.4.

Provision of childcare facilities

Partial care facilities that provide ECD programmes, after school centers/services
and respite care centre /services, as well as drop-in centres may be regarded as
child care facilities over which municipalities have executive authority in terms of

The Children’s Act acknowledges primary obligation of parents to care for and
guide their children. However, there are some children without proper parental
guidance, those who experiment and get involved in sexual activities, as well as
those who are victims of abuse. Taking into account these categories of children,
providing reproductive health services to such children is important as a prevention

the Constitution.
This means that municipalities are empowered by the Constitution to provide these
facilities and there is no need for the Department of Social Development to assign
the function to municipalities to provide these services.

measure to avoid unwanted pregnancies and contracting of sexually transmitted
infections.

8.5.

Municipal health facilities that provide reproductive health services should provide
such services to children upon request of the children in terms of section 134 of

Child Protection Services

Section 110 of the Act provides a list of persons who are obliged to report cases of
abuse and/ or deliberate neglect of children. Professionals and practitioners employed

the Act.

by municipalities including social workers, health practitioners, social service
Notwithstanding the provisions of section 134, the Act has built in a protective

practitioners, staff members and volunteers at childcare facilities are obliged to report

measure in section 110. Section 110 (1) stipulates that a health practitioner, who on

cases to the local Department of Social Development, a designated child protection

reasonable grounds concludes that a child is being abused, must report that

organization or a police official using Form 22.

conclusion to a designated social worker or a police official. A 'designated social
worker' for this purpose, is a social worker in the service of-

Municipal employees who work directly with children, including social workers,

(a) the department of social development;

volunteers, community development workers, librarians, lifeguards at swimming pools,

(b) a designated child protection organisation; or

etc., shall be subject to screening against the National Child Protection Register as

(c) a municipality;

contemplated in the Children’s Act and the National Register for Sex Offenders.
Before appointing a person to work with or have access to children, a municipality
must forward a request to the Director-General of Social Development using Form 29
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to establish whether that person’s name appears in Part B of the National Child

should be referred to a designated social worker at a Designated Child Protection

Protection Register. A manager of a childcare facility that operates in a municipality

Organization or Provincial DSD.

must also forward Form 29 requests for their current employees and Form 30 requests
for themselves to establish whether their names appear in the National Child
Protection Register.

8.8. Places of entertainment for children
Municipalities

8.6.

that

have

amusement, sports, and

recreation facilities that

accommodate children and are used by children should comply with section 140 of the

Prevention and early intervention services

Children’s Act to ensure the safety of children and that children do not have access to

The direct role of municipalities in providing prevention and early intervention

alcohol, drugs, illegal substances or tobacco products.

services/programmes include:

The municipality has an obligation to inspect such facilities in terms of section 140(5).



Assisting families to obtain the basic necessities of life.



Empowering families to obtain such necessities for themselves.

Should a child be identified as a child at risk at a place of entertainment he/she should



Providing families with information to enable them to access appropriate and

be referred to a designated social worker.

relevant services.


The basic necessities of life may include relevant documents such as birth

8.9. Norms and standards

certificates or identity documents; food, shelter, sanitation, water, ablution


services or health care services.

The norms and standards for partial care facilities and drop-in centres require these

Programmes in line with by-laws relevant to children

facilities to:


Provide a safe environment for children including the structural safety of the



Adequate space and ventilation.

Municipalities are close to communities, hence they play an important role in



Safe drinking water.

identifying and referring vulnerable children including children who are abused,



Hygienic and adequate toilet facilities.



Access to refuse disposal services.

8.7.

building.

Services to vulnerable children

neglected, exploited or trafficked; children without proper care and supervision;
children in child headed households; children living, begging and working on the

It is the primary duty of municipalities to provide water, sanitation, sewage disposal,

streets and children involved in child labour. These children may be reported to the

refuse removal and building regulations.

local social development office, child protection organization or police.

Municipalities should therefore assist facilities to comply with the norms and standards
in order to be registered.

Those municipalities that offer welfare services have an obligation to offer relevant

In relation to partial care, the transport operators are required to possess the

assistance to such children; however, those children who need statutory intervention

necessary permits and they should comply with the transport safety regulations.
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Municipal police officials have an obligation to ensure that transport operators comply

Element

Principles

with the relevant traffic and safety rules.

1. Finance and capacity

A provincial Department The MEC and the HOD must

Recommended practice

of Social Development take appropriate steps to
8.10.

Issuing of relevant certificates

initiating the assignment ensure

sufficient

funding,

According to Regulation 14(f) of the Children’s Act, the municipality is required to issue

of functions or powers to and

a health certificate to confirm compliance of a partial care facility with the structural

a

health requirements. In addition, new partial care buildings and alterations to buildings

ensure sufficient funding (a) the assignment imposes

must comply with the National Building Regulations and Building Standards Act 103

and capacity

of 1997, which is administered by municipalities.

initiatives as may be concerned;

municipality

needed

capacity

building

must initiatives if—
building a duty on the municipalities

for

the (b) that duty falls outside the

In relation to child and youth care centres, the municipality must issue a certificate to

performance

confirm that a facility complies with the national and local building regulations, as well

assigned functions or B of Schedule 4 or Part B of

as the structural safety, health and other requirements of the municipality. The

powers

municipality has a responsibility to inspect the relevant facility before issuing a health

municipalities

Constitution

certificate. They also have an obligation to assist and guide facilities to comply with

concerned.

incidental to any of those

of
by

the municipality by-laws and regulations.

the functional areas listed in Part
the Schedule

5

of
or

the

is

not

functional areas; and
(c) the performance of that
duty

has

implications

9. MUNICIPAL BY-LAWS IN RELATIONS TO THE ACT

financial
for

the

municipality concerned.
Municipal by-laws pertaining to children shall not be in conflict with the Children’s Act
or provide for lesser quality standards for services to children than any national
legislation.

Where

Municipalities may seek advice from the Department of Social Development in the
development and review of their by-laws, for example, by-laws relating to removal of

applicable,

the

agreement

between

the

Department

and

the

municipality must stipulate

children living, working or begging on the streets or by-laws for issuing health

the provision of adequate

certificates for registration of child care facilities.

resources,

payment

schedules, and so on.
10. ROLES AND RESPONSIBILITIES

A municipality initiating The Municipal Manager must
the
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Element

Principles

Recommended practice

functions

or

powers financial

and

Element

human

must ensure sufficient resource capacity of

the

Principles

Recommended practice

The Department must in

suitably

consultation

skilled.

with

the

municipality, conduct a 

The ability to render the

may be needed for the envisaged functions.

comprehensive

required services and to

performance

assessment

of

function

power concerned.

the
or The

results

of

a

ensure compliance with

of

the

municipality

must

be

assigning any functions

relevant

contained in an assessment

in terms of the Children’s

standards.

report.

Act.

assessment

before

legislation



applicable,

the

Agreement

between

the

Department

and

the

additional

resources

from

relevant

by

and

needs

Agreement The
any

performed.

agreement

assigned accompanied
may

an

must
by

be
the

be following:


A

clause

stating
of

the
the

agreement.


an function in respect of:

Clearly defined roles and
responsibilities.

Adequate staff, including
social service
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sign

be

Delivery

duration

professionals

will

must sign a Service assignment of the function.

functions

relevant

that

the

gap.

the 

resources

municipality agreement with regard to the

and to assess the capacity of the

before

Department.

Delivery The Department and the Develop

before

a

be

the

compile an assessment municipality to perform the
assessment

Agreement

internal assessment

assessment
report

3. Service

funding or human resource
the The municipality must Conduct

to

required to perform the

the

Department to close

an

Financial

assigned.

required

conduct



the
any

municipality

functions

functions

resources

the
and

assigned.

municipality must stipulate
municipality will provide and

and
norms

The capacity to manage
the

Where

of

and

funding and capacity as municipality to perform the

assigned

2. Assessment

qualified

who

are

Page 39



A

strategic

plan

containing an operational
plan for a period of one
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Element

Principles

Recommended practice



Element

Principles

Recommended practice

year and a budget for a

strategy

period of three years.

community and society


An organogram for the
staff

establishment

responsible

for

administration

of

strategic

the

internal

the

stakeholders.


plan,

account

the

of

and

the

external

The municipal council of a
municipality, has the duty

service level agreement and

to

organogram

municipality’s

must

the

organisation’s impact on

assigned functions.
The

Take

on

be

exercise

the

executive

reviewed and updated every

and legislative authority

three years.

and use the resources of
the municipality in the

The

agreement

must

be

signed and dated by the

community,

relevant

municipality’s

parties

in

the

presence of two witnesses

and

for each party.

capacity,

The agreement must be in a

4. Responsible
leadership

The

HOD

Municipal

and

best interests of the local

5. Performance

The performance of the 

form similar to Form 55 in

assessment after the assigned

terms of the Children’s Act or

assignment

Annexure A .

functions.

the Ethical leaders should:

Manager 

of should

functions

administrative

The

Provincial

Department

and

the

be

evaluated

municipality should set

prescribed

performance criteria that

periods as contained in

will serve as a benchmark
for

Direct the strategy and

should provide effective

operations

Agreement.

leadership based on an

sustainable services;

build

the

financial

the

within
the

to

within

Service

Delivery

the

performance

appraisal.


Performance monitoring

ethical and corruption 

Consider the short- and

should be performed by

free foundation.

long-term impact of the

both
results
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Element

Principles

Recommended practice
developmental
which



will

Element

Principles

Recommended practice

needs,

inform

assessment of the

the

effectiveness

Organisational

risk management

Development Plan.

and the internal

An

overview

of

control framework;

the


appraisal process, results



Systematically

and action plans should

analyse

be

evaluate business

disclosed

in

an

and

integrated report.

processes,

the

The continuation of the

governance of the

performance

of

functions assigned

assigned

functions

the

and

appraisal

that

associated

controls; and

should only occur after an


reveals

Provide guidelines
for

satisfactory results.

dealing

cases
6. Monitoring and evaluation of assigned functions.

with

of

fraud,

corruption,

theft,

unethical

6.1.

Audit

6.1.1.

The need for The municipality should ensure The
and

of

role

behaviour

municipality

irregularities.

of that there is an effective risk- should establish an

internal audit.

based internal audit.

and

internal audit function.

The audit committee should be The

The

an integral component of the Reference of the audit

internal

audit

should perform the

risk management process.

Terms

of

committee should set

following functions:

out its responsibilities



regarding



Evaluate

the

risk

municipality’s

management.

governance

The audit committee

processes;

should specifically

Perform

an

have oversight of:

objective
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Element

Principles

Recommended practice


Element

financial reporting

6.2.2.

risks;


internal

Principles

The municipal manager should The municipality must

assessment

ensure that risk assessments ensure effective and
are performed on a continual ongoing

financial

basis

controls;


Recommended practice

Risk

risk

assessments.

fraud risks as it
relates to financial

A

reporting.

documented,

systematic,

risk
6.1.2.

Reporting
the
audit.

agreed

in

the

terms

reference

at least once a year by

report

internal its duties over the intervals as internally

to

the municipality.

the

of municipal council on
how its duties were

Risks

carried out, findings

prioritised and ranked

made,

to focus responses

and

any

The governance of risk

6.2.1.

Management’s The municipal manager should A plan for a system
for

responsible

risk governance of risk

management.

be

and

interventions by……..

6.2.

be

should

from

recommendations.

responsibility

assessment

should be conducted

on The audit committee should The audit committee

the results of report on how it has discharged should

formal

for

The risk assessment

the and process of risk

process

management should

identify

be developed.
The

municipal

manager
ensure
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and

the

interests

and expectations of
stakeholders.

monitored
6.2.3.

Page 45

various

legitimate

risk management plan
continually

affecting

services

the

implementation of the
is

risks

the sustainability of

should
that

should
the

Risk

The municipal manager should The

monitoring

ensure

continual

risk manager
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Element

Principles

Recommended practice

Element

Principles

Recommended practice

monitoring and appropriate risk ensure that effective

is integrated in its

responses.

and

continual

routine activities and

monitoring

of

is

management

risk
takes

supported

by

evidence.

place.
Internal audit should
The responsibility for

provide

a

monitoring should be

assessment

defined in the risk

effectiveness of the

management plan.

system

of

controls

the

internal

and

risk

management to the

also demonstrate how

municipal council.

risk

response

provides

for

the
and

exploitation
opportunities
improve

The Provincial Department of The

assurance

Social

disclosure

that there are processes in unusual risks should
place

enabling

complete, be disclosed in the

to

accessible risk disclosure to the evaluation

report.

Department and stakeholders Emergency measures
supported by evidence.

should

also

be

detailed.

assigned

functions.
Risk

The municipality should ensure Undue, unexpected or

and

the

the

Risk

timely, relevant, accurate and monitoring

municipality in respect
of

6.2.5.

of

performance of the

Development

of

Management should

identification

6.2.4.

written

The
municipality

should should

receive assurance regarding assurance

provide
to

the

should
view

municipality
disclose
on

its
the

effectiveness of the

the effectiveness of the risk Provincial

risk

management process

Department of Social

process in the M&E

Development that the

report.

management

risk management plan
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Element

Principles

Recommended practice

7. Compliance with laws, The municipal manager should Municipalities
rules,

codes

standards

and ensure that the municipality comply

Element

Principles

Recommended practice

must

with

how other applicable

all

legislation

complies with applicable laws applicable laws.
and must impose

with it.

consider

adherence to rules, codes and Exceptions permitted
standards

and

interact

layout

the in law, shortcomings

penalties for non-compliance.

11. COMMUNICATION PLAN

and

proposed

Provincial Heads of Social Development and Provincial Heads of Departments

changes

expected

responsible for Local Government are requested to bring the content, responsibilities

handled

and compliance issues of this Document to the attention of relevant social workers,

ethically and in an

social auxiliary workers, child and youth care workers, community development

informed manner

workers and practitioners, municipal managers and mayors.

should

be

Compliance

should

be a legal and ethical
imperative.
Compliance

with

applicable

laws

should be understood
not only in terms of
the obligations that
they create, but also
for

the

rights

and

protections that they
afford.
The

municipality

should

understand

the context of the
Children’s
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ANNEXURE A: AGRREMENT FORM

Partial

(tick

Care

an X)

with ECD

(tick
an X)

with Drop

AGREEMENT BETWEEN PROVINCIAL HEAD OF SOCIAL DEVELOPMENT AND

80

95

217

MUNICIPALITY IN TERMS OF (Regulation 22, 29 and 96)

81

96

218

82

97

219

83

98

220

84

99

221

85

100

222

[SECTION 88 (2), 102 (2) and 225(2) OF THE CHILDREN’S ACT 38 OF 2005]

87

in (tick

centres

with

an X)

224

I --------------------------------------------------------------------------------------------------------------(full names)

in my capacity as the Head of the Provincial Department of Social

Development in the ----------------------------------------------Province (name of the
province) and duly authorized by …….thereto

SIGNED at ------------------------------------------------- on this -------------------- day of---------------------------------------------

AND
As Witnesses:
I---------------------------------------------------------------------------------------------------------(full
names) in my capacity as the Municipal Manager of the ---------------------------------------

1. ……………………………………….
2. ………………………………………..

--------------------------------------------------------------------------(name of municipality) and

Provincial HOD

duly authorized thereto

hereby agree that the functions contemplated in the following sections of the Children’s
Act, Act 38 of 2005 be assigned to the Municipal Manager of the -------------------------------------------------------------------------------------------------------(name of municipality) with
effect from---------------------------------------------------------------------------------------------------------------------------------------------------------to ---------------------------------------------------------------------------------(date)

As Witnesses:
1. ……………………………………….
2. ……………………………………….
Municipal Manager

(Tick whichever is applicable)
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SIGNED

at

……………………………….on

this

………….day

of

ANNEXURE B: FORM 22

……………………………………(20…..)
REPORTING OF ABUSE OR DELIBERATE NEGLECT OF CHILD
(Regulation 33)
[SECTION 110 OF THE CHILDREN’S ACT 38 OF 2005]

REPORTING OF ABUSE TO PROVINCIAL DEPARTMENT OF SOCIAL DEVELOPMENT, DESIGNATED
CHILD PROTECTION ORGANISATION OR POLICE OFFICIAL
NOTE:

TO:

A SEPARATE FORM MUST BE COMPLETED FOR EACH CHILD

The Head of the Department

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------Pursuant to section 110 of the Children’s Act, 2005, and for purposes of section 114(1)(a) of the Act, you are
hereby advised that a child has been abused in a manner causing physical injury/ sexually abused/ deliberately
neglected or is in need of care and protection.

Source of report (do not identify person)

□ Neighbour □ friend

□ Victim

□ Relative

□ Parent

□ Professional (specify) ……………………………………………………….

□ Other (specify) ………………………………………………………………………………………………………………
Date Reported to child protection organisation:
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1.

CHILD: (COMPLETE PER CHILD)
Surname

4. CAREGIVER INFORMATION ( If not same as trusted person or parent(s) of child)
Surname:
Name:

Full name(s)

Physical Address:

Gender:

M

F

School Name:

Date of Birth:

DD

Grade:

MM

Postal address

CCYY

Age / Estimated Age:
Relationship to child:
Telephone number:

* ID no:

Mobile:

* Passport no:

5. ALLEGED ABUSER
5.1)
Surname

Full Name(s)

Contact no:

2.

CATEGORY OF CHILD IN NEED OF CARE AND PROTECTION

□ Child abuse

□ Child labour

□ Commercial sexual exploitation
3.

□ Child trafficking

□Street child

Date of Birth:

DD

MM

CCYY

Gender:

M

F

□ Exploited children □ Child abduction
ID No:

Age:

Name:

* Passport No:

* Drivers license number:

Telephone number:

Also known as:

Relationship to child:

OTHER INTERVENTION – CONTACT PERSON TRUSTED BY CHILD
Surname:

Physical address:

□Father

□Mother

□Grandfather

□Grandmother□Step father □Step mother

Other children interviewed:

□ Yes

□ No

Number :
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Street Address (include postal code):

□Foster father □Aunt

□Uncle

□Foster mother□ Sibling

□ Caregiver

6. PARENTS OF CHILD (If other than above)
Surname: Father / Step-father

□ Professional: social worker/police

Date of Birth:

DD

MM

Full name(s)

CCYY

Gender:

M

F

officer/teacher/caregiver/priest/dr/
volunteer

ID number:

Age:

□ Other (specify)Other (specify)
Surname: Mother / Step-mother

Date of Birth:

DD

MM

Full name(s)

CCYY

Gender:

M

F

Postal Code:
5.2)

WHEREABOUTS OF ALLEGED PERPETRATOR:

□ Section 153 (Request for removal by SAPS)

□ Still in home

ID number:

□ In hospital (Name/Place…………………………………………………………………………………….)
□ In detention (Name/Place…………………………………………………………………….……………)

Age:

Names and ages of siblings or other children if helpful for tracking

Surname

Full names

Age/Date of birth

□ Living somewhere else (Address…………………………………………………………………………)
□ Whereabouts unknown

□ Un-identified

Street Address (include postal code):
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EMOTIONAL:

7.

□ Corruption through exposure to illegal activities

□ Deprivation of affection

□ Exposure to anti-social activities

□ Exposure to family violence

□ Parent or care giver negative mental condition

□ Inappropriate and continued criticism

ABUSE
If date
unknown
(mark with X
here):

Date of Incident:

DD

□ Withdrawal □ Depression □ Self destructive aggressive behaviour

MM

CCYY

Episodic/ongoing from (date)

DD

MM

□ Field

CCYY

□ Tavern

Reported to CPR:

DD

MM

CCYY

Place of incident:

□ Child’s home

□ School

□ Friend’s place

□ After school centre □ ECD Centre □ Neighbour □ Private hostel

□ Child and youth care centre□ Foster home □ Temporary safe care
□ temporary respite care

□ Humiliation □ Isolation □ Threats

□ Development Delays

□ Rejection □ Accusations □ Anxiety

□ Lack of cognitive stimulation

□ Mental, emotional or developmental condition requiring treatment (specify)

□ Other (specify)
SEXUAL:

7.1) TYPE OF ABUSE (Tick only the one that indicates the key motive of intent)
Physical

Emotional

Sexual

□ Contact abuse

□ Masturbation□ Oral sex area

Deliberate neglect

□ Oppression

□ Rape

□ Sodomy

□ Molestation

□ Non contact abuse (flashing, peeping)

□ Irritation, pain, injury to genital

7.2) INDICATORS (Check any that apply)

PHYSICAL:

□ Abrasions

□ Other physical illness

□ Bruises

□ Burns/Scalding

□ Cuts

□ Welts

□ Fractures

□ Other indicators of sexual molestation or exploitation (specify)
DELIBERATE NEGLECT:

□ Repeated injuries

□ Fatal injury (date of death)

□ Injury to internal organs

□ Head injuries

□ Poisoning (specify)

□ Other Behavioral or physical (specify)

□ Physical □ Educational

□ Refusal to assume parental responsibility □ Neglectful supervision

□ No visible injuries (elaborate)
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7.3)

Indicate overall degree of risk to child:

□ Mild
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□ Abandonment

□ Moderate

□ Severe

□ Unknown
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7.4)

Where applicable, tick the secondary type of abuse or multiple abuse:

Sexual

Physical

Emotional

□ Yes □ No

Deliberate Neglect

□ Yes

□ No

□ Yes

□ No

DD

CASE NR

Police Station

Name of Police Officer

Rank of Police Officer

MM

CCYY

Telephone Nr

Brief explanation of occurrence(s) (including a statement describing frequency and duration)

8.

MEDICAL INTERVENTION

Examined by:

□ Doctor

(*)

Treatment received:

Where (name of hospital,
clinic, private doctor):

□ Yes

11. CHILD KNOWN TO DESIGNATED CHILD PROTECTION ORGANISATION (DCPO)/ SOCIAL
DEVELOPMENT(DSD)?

Hospitalised:

□ For assessment

□ Reg. Nurse □ No

□ For treatment

11.1)

Child known to DCPO/DSD ?:

Name of DCPO/DSD Office:

□ Yes

□ No

Contact number

Reference number

□ As temporary safe care
(place of safety)
Contact person:

Contact person:

Contact person:

Contact person:

12. DETAILS OF PERSON WHO REPORTS ALLEGED ABUSE (Refers to a professional or mandatory
obliged to report child abuse in terms of Section 110(1))

CAPACITY(OF INFORMANT)
Telephone No:

9.

Telephone No:

Telephone No:

Telephone No:

Correctional
Official

Child and
Youth Care
Centre

Dentist

Doctor

Drop in Centre

Homeopath

Labour
Inspector

Legal
Practitioner

Midwife

Member
of staff –
partial
care
facility

Medical
Practitioner

Minister of
Religion

Nurse

Occupational
Therapist

Psychologist

Police
Official

Physiotherapist

CHILDREN’S COURT INTERVENTION (*)

Removal of child to temporary safe care (Section 152):

□ Yes
10.

Caregiver

□ No

Date
MM

DD

CCYY

Religious leader

Social service professional

Social worker

Speech therapist

Shelter

Traditional leader

SAPS: (ACTION RELATED TO ALLEGED ABUSER(S)) – (*)

Reported to SAPS:

Charges laid:

Date
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Date: __________________________________________________________________
Teacher

Traditional health
practitioner

Volunteer Worker – partial
care facility

Other (specify)

Official Stamp
Surname of informant

Employer Address

Name of informant

Work Telephone Nr

Name of employer

Fax Number

Email Address
(*) = Complete if information is available or applicable

I declare that the particulars set out in the above mentioned statement are true and correct to the
best of my knowledge.

Signature of informant: __________________________________________________
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ANNEXURE C: FORM 29

Gender:

M

F

Date of Birth:

DD

MM

CCYY

INQUIRY BY EMPLOYER TO ESTABLISH WHETHER PERSON’S NAME APPEARS IN PART B OF
NATIONAL CHILD PROTECTION REGISTER

* He / she is known as:

Driver’s licence no:

(Regulation 44)
[SECTION 126 OF THE CHILDREN’S ACT 38 OF 2005]
Alias (also known as):

TO:

The Director-General
Department of Social Development
Private Bag X901

* ID no:

* Passport no:

Physical Address:

Postal Address:

* Telephone no:

Mobile no:

PRETORIA
0001

Dear Sir / Madam

In terms of section 126(1) / 126(2)* of the children’s Act, (No. 38 of 2005), I,.....................
....................................................................... (full names and surname) wish to inquire
whether the name of a certain person is included in Part B of the National Child Protection
Register. The particulars of the person are:

The above-mentioned person will be / is currently* employed in the following
position:

(* - Delete which is not applicable)

1. EMPLOYEE’S DETAILS:
Surname

Full name(s)

2. DETAILS OF EMPLOYER - (My / our details are the following :)
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Employer’s name or name of NPO:

NPO Registration number:

Employer’s Physical Address:

Employer’s Postal Address:

Please note that section 126(5)(a) of the Act requires you to respond to this inquiry within
21 working days.

Yours sincerely

__________________________ _________________________________________
(Signature)

Employer’s telephone no/s:

(Designation)

Other contact details:

___________________________________________________
(Date)

3. ATTACHED DOCUMENTS:
A certified copy of the following documents attached as verification of

Official Stamp of employer/ Organisation

identity:

□ certified copy of birth certificate, identity document or passport of person who signed
letterhead;

□ certified copy of birth certificate, identity document or passport of person to be
screened.
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In the event that my name has been included in Part B of the Register, kindly furnish reason why this
was done. My personal details are:

ANNEXURE D: FORM 30
INQUIRY BY PERSON TO ESTABLISH IF HIS / HER NAME IS INCLUDED IN PART B

2. CONTACT DETAILS:

OF NATIONAL CHILD PROTECTION REGISTER

Postal address:

(REGULATION 50(1)(b))

Physical address:

[SECTION 126(3) OF THE CHILDREN’S ACT, (No 38 OF 2005)]

TO:

The Director-General
Department of Social Development
Private Bag X901
Pretoria
* Email:

0001

Telephone No:

* Cellular No:

Dear Sir / Madam

In terms of section 126(3) of the Children’s Act, (No. 38 of 2005), I ___________________________
(* - if applicable)
___________________________________________________________ (full names and surname) wish
Please note that section 126 of the Act requires you to respond to this inquiry within 21
working days.
to enquire whether my name is included in Part B of the National Child Protection Register. A certified copy

of one of the following documents is attached as verification of my identity.

1.

Yours sincerely

IDENTIFYING DOCUMENTS:

One of the following identification documents must be attached:

___________________________________________________

□ birth certificate (only if not in possession of identity document or passport)
□ identity document

□ passport

(Signature)

□ other (e.g. asylum)
___________________________________________________
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REPUBLIC OF SOUTH AFRICA

CHILDREN’S AMENDMENT BILL

(As presented by Select Committee on Social Services (National Council of Provinces))
(The English text is the offıcial text of the Bill)

(MINISTER OF SOCIAL DEVELOPMENT)

[B 19B—2006]
No. of copies printed .................................... 1 800
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GENERAL EXPLANATORY NOTE:
Words underlined with a solid line indicate insertions in
existing enactments.

BILL
To amend the Children’s Act, 2005, so as to insert certain definitions; to provide for
partial care of children; to provide for early childhood development; to make
further provision regarding the protection of children; to provide for prevention
and early intervention services; to provide for children in alternative care; to
provide for foster care; to provide for child and youth care centres and drop-in
centres; to create certain new offences relating to children; and to provide for
matters connected therewith.

B

E IT ENACTED by the Parliament of the Republic of South Africa, as
follows:—

Amendment of long title of Act 38 of 2005
1. The following long title is substituted for the long title to the Children’s Act, 2005
5
(hereinafter referred to as the principal Act):
‘‘To give effect to certain rights of children as contained in the Constitution; to
set out principles relating to the care and protection of children; to define
parental responsibilities and rights; to make further provision regarding
children’s courts; to provide for partial care of children; to provide for early
childhood development; to provide for the issuing of contribution orders; to 10
provide for prevention and early intervention services; to provide for children
in alternative care; to provide for foster care; to provide for child and youth
care centres and drop-in centres; to make new provision for the adoption of
children; to provide for inter-country adoption; to give effect to the Hague
Convention on Inter-country Adoption; to prohibit child abduction and to 15
give effect to the Hague Convention on International Child Abduction; to
provide for surrogate motherhood; to create certain new offences relating to
children; and to provide for matters connected therewith.’’
Amendment of Table of Contents of Act 38 of 2005
2. The Table of Contents after the long title of the principal Act is hereby amended— 20
(a) by the insertion after ‘‘75. Regulations’’ of the following:
‘‘CHAPTER 5
PARTIAL CARE
76. Partial care
77. Strategy concerning partial care
78. Provision of partial care

25
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3
79.
80.
81.
82.
83.
84.
85.
86.
87.
88.
89.
90.

Norms and standards for partial care
Partial care facility to be registered
Application for registration and renewal of registration
Consideration of application
Conditional registration
Cancellation of registration
Notice of enforcement
Appeal against and review of certain decisions
Record and inspection of and provision for partial care facility
Assignment of functions to municipality
Death, abuse or serious injury of child in partial care facility
Regulations

5

10

CHAPTER 6
EARLY CHILDHOOD DEVELOPMENT
91.
92.
93.
94.
95.
96.
97.
98.
99.
100.
101.
102.
103.

Early childhood development
Strategy concerning early childhood development
Provision of early childhood development programmes
Norms and standards for early childhood development
Early childhood development programme to be registered
Application for registration and renewal of registration
Consideration of application
Conditional registration
Cancellation of registration
Notice of enforcement
Assessment of early childhood development programmes
Assignment of functions to municipality
Regulations’’;

15

20

25

(b) by the insertion after ‘‘PROTECTION OF CHILDREN’’ of the following:
‘‘Part 1
Child protection system
104.
105.
106.
107.
108.
109.
110.

Strategy concerning child protection
Provision of child protection services
Norms and standards concerning child protection
Designation of child protection organisation
Existing child welfare organisation
Withdrawal of designation
Reporting of abused or neglected child’’;

30

35

(c) by the insertion after ‘‘134. Access to contraceptives’’ of the following Part:
‘‘Part 4
Other protective measures
135.
136.
137.
138.
139.
140.
141.

40

Applications to terminate or suspend parental responsibilities and rights
Child-headed household
Unlawful removal or detention of child
Unlawful taking or sending of child out of Republic
Discipline of child
45
Child safety at place of entertainment
Child labour and exploitation of child’’;
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4
(d) by the insertion after ‘‘142. Regulations’’ of the following:
‘‘CHAPTER 8
PREVENTION AND EARLY INTERVENTION
143.
144.
145.
146.
147.
148.
149.

Prevention and early intervention programmes
Purposes of prevention and early intervention programmes
5
Strategy for securing prevention and early intervention
Provision of prevention and early intervention programmes
Norms and standards for prevention and early intervention programmes
Court may order early intervention
Report to include summary of prevention and early intervention 10
programmes’’; and

(e) by the insertion after ‘‘166. Change of residence or work by respondent’’ of
the following:
‘‘CHAPTER 11
ALTERNATIVE CARE
167.
168.
169.
170.
171.
172.
173.
174.
175.
176.
177.
178.
179.

Alternative care
Leave of absence
Child in alternative care prohibited from leaving Republic
Child absconding from alternative care
Transfer of child in alternative care
Change in residential care programme
Removal of child already in alternative care
Provisional transfer from alternative care
Discharge from alternative care
Remaining in alternative care after reaching age of 18 years
Appeal against and review of certain decisions
Death, abuse or serious injury of child in alternative care
Regulations

15

20

25

CHAPTER 12
FOSTER CARE
180.
181.
182.
183.
184.
185.
186.
187.
188.
189.
190.

Foster care
Purposes of foster care
Initial proceedings
Prospective foster parent
Determination of placement of child in foster care
Number of children to be placed in foster care per household
Duration of foster care placements
Reunification of child with biological parent
Responsibilities and rights of foster parent
Termination of foster care
Regulations

30

35

40

CHAPTER 13
CHILD AND YOUTH CARE CENTRES
191.
192.
193.
194.

Child and youth care centre
Strategy to ensure sufficient provision of child and youth care centres
Provision of child and youth care centres
Norms and standards for child and youth care centres

45
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5
Part 1
Establishment and registration of child and youth care centre
195. Establishment of child and youth care centre by organ of state
196. Existing government children’s home, place of safety, secure care
facility, school of industry and reform school
5
197. Establishment of child and youth care centre by accredited organisation
198. Existing registered children’s home
199. Notice of enforcement
200. Application for registration or renewal of registration
201. Consideration of application
10
202. Conditional registration
203. Amendment of registration
204. Cancellation of registration
205. Voluntary closure of child and youth care centre
206. Child in child and youth care centre to be closed
15
207. Appeal against and review of certain decisions
Part 2
Operation and management of child and youth care centre
208.
209.
210.
211.

Management board
Manager and staff of child and youth care centre
Management system
Quality assurance process

20

Part 3
Miscellaneous
212. Regulations

25
CHAPTER 14
DROP-IN CENTRES

213.
214.
215.
216.
217.
218.
219.
220.
221.
222.
223.
224.
225.
226.
227.

Drop-in centres
Strategy concerning drop-in centres
Provision of drop-in centres
Norms and standards for drop-in centres
Drop-in centres to be registered
Notice of enforcement
Application for registration and renewal of registration
Consideration of application
Conditional registration
Cancellation of registration
Appeal against and review of certain decisions
Record and inspection of and provision for drop-in centres
Assignment of functions to municipality
Death, abuse or serious injury of child in drop-in centre
Regulations’’.

30

35
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6
Amendment of section 1 of Act 38 of 2005
3. Section 1 of the principal Act is hereby amended—
(a) by the insertion after the definition of ‘‘adoptive parent’’ of the following
definitions:
‘‘ ‘alternative care’ means care of a child in accordance with section
167;
‘area’, in relation to—
(a) a metropolitan or local municipality, means the area for which the
municipality has been established; and
(b) a district municipality, means those parts of the area for which the
municipality has been established which do not fall within the area
of a local municipality;’’;
(b) by the insertion after the definition of ‘‘child’’ of the following definition:
‘‘ ‘child and youth care centre’ means a facility described in section
191(1);’’;
(c) by the insertion after the definition of ‘‘Child Care Act’’ of the following
definition:
‘‘ ‘child-headed household’ means a household recognised as such in
terms of section 136;’’;
(d) by the insertion after the definition of ‘‘clerk of the court’’ of the following
definitions:
‘‘ ‘cluster foster care scheme’ means a scheme providing for the
reception of children in foster care in accordance with a foster care
programme operated by—
(a) a social, religious or other non-governmental organisation; or
(b) a group of individuals, acting as care-givers of the children, and
managed by a provincial department of social development or a
designated child protection organisation;’’;
(e) by the insertion after the definition of ‘‘Department’’ of the following
definitions:
‘‘ ‘designated child protection organisation’ means an organisation
designated in terms of section 107 to perform designated child protection
services;
‘designated child protection service’ means a child protection service
referred to in section 106;’’;
(f) by the insertion after the definition of ‘‘divorce court’’ of the following
definitions:
‘‘ ‘drop-in centre’ means a facility referred to in section 213(2);
‘early childhood development programme’ means a programme
referred to in section 91(3);
‘early childhood development services’ means services referred to in
section 91(2);
‘early intervention service’ means a service referred to in section
143(1);’’;
(g) by the insertion after the definition of ‘‘family member’’ of the following
definitions:
‘‘ ‘foster care’ means care of a child as described in section 180(1) and
includes foster care in a cluster foster care scheme;
‘foster parent’ means a person who has foster care of a child by order of
the children’s court, and includes an active member of an organisation
operating a cluster foster care scheme and who has been assigned
responsibility for the foster care of a child;’’;
(h) by the insertion after the definition of ‘‘mental illness’’ of the following
definition:
‘‘ ‘midwife’ means a person registered as a midwife under the Nursing
Act, 1978 (Act No. 50 of 1978);’’;
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(i)

(j)
(k)
(l)
(m)
(n)

(o)

(p)

by the insertion after the definition of ‘‘Minister’’ of the following definition:
‘‘ ‘municipality’ means a metropolitan, district or local municipality
established in terms of section 12 of the Local Government: Municipal
Structures Act, 1998 (Act No. 117 of 1998), but to the extent that a
municipality may or must implement a provision of this Act in or in
relation to an area which falls within the area of both a district
municipality and a local municipality, ‘‘municipality’’ in such a
provision means the relevant local municipality;’’;
by the insertion after the definition of ‘‘neglect’’ of the following definition:
‘‘ ‘nurse’ means a person registered as a nurse under the Nursing Act,
1978 (Act No. 50 of 1978);’’;
by the insertion after the definition of ‘‘parental responsibilities and rights’’
of the following definition:
‘‘ ‘partial care’ means partial care referred to in section 76;’’;
by the insertion after the definition of ‘‘party’’ of the following definition:
‘‘ ‘permanency plan’ means a documented plan referred to in section
157(1);’’;
by the insertion after the definition of ‘‘presiding officer’’ of the following
definition:
‘‘ ‘prevention services’ means services referred to in section 145(2);’’;
by the insertion after the definition of ‘‘psychologist’’ of the following
definition:
‘‘ ‘quality assurance process’ means a developmental quality assurance
process in terms of which—
(a) a team of people connected to a child and youth care centre makes
an internal assessment of the centre;
(b) a team of people unconnected to the centre conducts an independent
assessment of the centre;
(c) an organisational development plan for the centre covering matters
prescribed by regulation is established by agreement between the
teams; and
(d) the unconnected team appoints a mentor to oversee implementation
of the plan by the management of the centre;’’; and
by the insertion after the definition of ‘‘removal of body parts’’ of the
following definition:
‘‘ ‘residential care programme’ means a programme described in
section 191(2) which is or must be offered at a child and youth care
centre;’’; and
by the insertion after the definition of ‘‘school’’ of the following definition:
‘‘ ‘secure care’ means the physical containment of children in a safe and
healthy environment conducive to addressing behavioural or emotional
difficulties;’’.

5
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Insertion of chapters 5 and 6 in Act 38 of 2005
4. The following chapters are hereby inserted in the principal Act after Chapter 4:
‘‘CHAPTER 5

45

PARTIAL CARE
Partial care
76. Partial care is provided when a person, whether for or without
reward, takes care of more than six children on behalf of their parents or
care-givers during specific hours of the day or night, or for a temporary 50
period, by agreement between the parents or care-givers and the provider of
the service, but excludes the taking care of a child—
(a) by a school as part of tuition, training and other activities provided by
the school;
(b) as a boarder in a school hostel or other residential facility managed as 55
part of a school; or
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8
(c) by a hospital or other medical facility as part of the treatment provided
to the child.
Strategy concerning partial care
77. (1) The Minister, after consultation with interested persons and the
Ministers of Finance, of Health and of Education, must include in the 5
departmental strategy a comprehensive national strategy aimed at ensuring
an appropriate spread of partial care facilities throughout the Republic,
giving due consideration as provided in section 11 to children with
disability or chronic illness.
(2) The MEC must—
10
(a) maintain a record of all the registered partial care facilities in the
province concerned;
(b) within the national strategy referred to in subsection (1), provide for a
provincial strategy to ensure an appropriate spread of partial care
facilities in the province.
15
(3) The MEC must compile a provincial profile from time to time in order
to make the information available that is necessary for the development and
review of the strategies referred to in subsections (1) and (2).
Provision of partial care
78. (1) The MEC for social development of a province may, from money
appropriated by the relevant provincial legislature, provide and fund partial
care facilities and services for that province, taking into consideration the
national and provincial strategies contemplated in section 77.
(2) Such partial care facilities—
(a) must be management and maintained in accordance with this Act; and
(b) must comply with—
(i) the prescribed norms and standards contemplated in section 79
and such other requirements as may be prescribed;
(ii) the structural safety, health and other requirements of the
municipality of the area where the partial care facility is
situated.
(3) The owner or manager of a partial care facility or provider of a partial
care service only qualifies for funding appropriated as contemplated in
subsection (1) if it complies with the prescribed norms and standards
contemplated in section 79.

20

25

30

35

Norms and standards for partial care
79. (1) The Minister must determine national norms and standards by
regulation after consultation with interested persons, including local
government.
(2) The norms and standards contemplated in subsection (1) must relate
to the following:
(a) A safe environment for the children;
(b) proper care for sick children or children that fall ill;
(c) adequate space and ventilation;
(d) safe drinking water;
(e) hygienic and adequate toilet facilities;
(f) safe storage of anything that may be harmful to children;
(g) access to disposal of refuse services or other adequate means of
disposal of refuse generated at the facility;
(h) a hygienic area for the preparation of food for the children;
(i) measures for the separation of children of different age groups;
(j) the drawing up of action plans for emergencies; and
(j) the drawing up of policies and procedures regarding health care at the
centre.
(3) A partial care facility for children with disability and chronic illness
must, in addition to the norms and standards contemplated in subsection
(1)—

40
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(a) be accessible to such children;
(b) provide facilities that meet the needs of such children; and
(c) employ persons that are trained in and provide training to persons
employed at the facility on—
(i) the needs, health and safety of such children; and
(ii) appropriate learning activities and communication strategies
for such children.
(4) A partial care facility may offer such programmes appropriate to the
developmental needs of the children in that facility as may be prescribed.
Partial care facility to be registered
80. (1) Any person may establish or operate a partial care facility
provided that the facility—
(a) is registered with the provincial government of the province where
that facility is situated;
(b) is managed and maintained in accordance with any conditions subject
to which the facility is registered; and
(c) complies with the prescribed norms and standards contemplated in
section 79 and such other requirements as may be prescribed.
(2) The Minister by regulation may exempt any person or organisation or
any category of person or organisation from the requirement to register on
such conditions as may be prescribed.
(3) (a) Partial care facilities operated or managed by a national or
provincial state department must comply with subsection (1).
(b) Notwithstanding the provisions of paragraph (a), partial care
facilities operated or managed by a national or provincial state department
responsible for social development need not comply with subsection (1).
(4) As from the date on which this section takes effect an existing place
of care registered or deemed to be registered in terms of the Child Care Act
must be regarded as having been registered in terms of this section as a
partial care facility.
(5) A facility referred to in subsection (4) is regarded to be a registered
partial care facility for a period of five years from the date on which that
subsection takes effect, unless its registration is withdrawn in terms of
section 84 before the expiry of that period.
Application for registration and renewal of registration
81. (1) An application for registration or conditional registration of a
partial care facility or for the reinstatement or renewal of a registration
must—
(a) be lodged with the provincial head of social development of the
province where the facility is situated in accordance with a procedure
prescribed by regulation;
(b) contain the particulars prescribed by regulation; and
(c) be accompanied by—
(i) a report by a social service professional on the viability of the
application; and
(ii) any documents that may be prescribed by regulation.
(2) An applicant must provide such additional information relevant to the
application as the provincial head of social development may determine.
(3) An application for the renewal of registration or conditional
registration must be made at least 90 days before the registration is due to
expire, but the provincial head of social development may allow a late
application on good cause shown.
(4) The provincial head of social development must renew the
registration of a partial care facility before the expiration thereof if the
application for renewal was lodged at least 90 days before the registration
was due to expire as mentioned in subsection (3).
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Consideration of application
82. (1) The provincial head of social development must—
(a) consider an application for registration or conditional registration or
for the renewal of a registration and either reject the application or,
having regard to subsection (2), grant the registration or renewal with
or without conditions;
(b) issue to the applicant a certificate of registration or conditional
registration or renewal of registration in the form prescribed by
regulation if the application is granted; and
(c) state in the certificate of registration the period for which the
registration will remain valid.
(2) When considering an application the provincial head of social
development must take into account all relevant factors, including
whether—
(a) the facility complies with the prescribed norms and standards
contemplated in section 79 and such other requirements as may be
prescribed;
(b) the applicant is a fit and proper person to operate a partial care facility;
(c) the applicant has the necessary funds and resources available to
provide the partial care services of the type applied for;
(d) each person employed at or engaged in the partial care facility is a fit
and proper person to assist in operating a partial care facility; and
(e) each person employed at or engaged in the partial care facility has the
prescribed skills to assist in operating that partial care facility.
(3) A person unsuitable to work with children is not a fit and proper
person to operate or assist in operating a partial care facility.
(4) The provincial head of social development must consider the report
contemplated in section 82(1)(c)(i) of a social service professional before
deciding an application for registration, conditional registration or renewal
of registration.
(5) Notwithstanding the provisions of section 78(3) a provincial head of
social development may assist the owner or manager of a partial care
facility to comply with the prescribed norms and standards contemplated in
section 79 and such other requirements as may be prescribed.
Conditional registration
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83. The registration or renewal of the registration of a partial care facility
may be granted on such conditions as the provincial head of social
development may determine, including conditions—
(a) specifying the type of partial care that may or must be provided in
terms of the registration;
40
(b) stating the period for which the registration will remain valid; and
(c) providing for any other matters that may be prescribed by regulation.
Cancellation of registration
84. (1) The provincial head of social development may cancel the
registration or conditional registration of a partial care facility by written 45
notice to the registration holder if—
(a) the facility is not maintained in accordance with the prescribed norms
and standards contemplated in section 79 and such other requirements
as may be prescribed;
(b) any condition subject to which the registration or renewal of 50
registration was issued is breached or not complied with;
(c) the registration holder or the management of the facility contravenes
or fails to comply with a provision of this Act;
(d) the registration holder becomes a person who is not a fit and proper
person to operate a partial care facility; or
55
(e) a person who is not a fit and proper person to assist in operating a
partial care facility, is employed at or engaged in operating the facility.
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(2) The provincial head of social development may in the case of the
cancellation of a registration in terms of subsection (1)(a), (b), (c) or (e)—
(a) suspend the cancellation for a period to allow the registration holder to
correct the cause of the cancellation; and
(b) reinstate the registration if the registration holder corrects the cause of 5
the cancellation within that period.
(3) The provincial head of social development may assist a registration
holder to comply with the prescribed norms and standards contemplated in
section 79, any requirements as may be prescribed or any provisions of this
Act where the cancellation was due to non-compliance with those norms 10
and standards, conditions, requirements or provisions.
Notice of enforcement
85. (1) A provincial head of social development may by way of a written
notice of enforcement instruct—
(a) a person operating an unregistered partial care facility—
(i) to stop operating that facility; or
(ii) to apply for registration in terms of section 80 within a period
specified in the notice; or
(b) a person operating a registered partial care facility otherwise than in
accordance with the provisions of this Act or any conditions subject to
which the registration was issued, to comply with those provisions or
conditions.
(2) A person operating an unregistered partial care facility and who is
instructed in terms of subsection (1)(a)(ii) to apply for registration within a
specified period, may, despite the provisions of section 80, continue
operating the facility during that period and, if that person applies for
registration, until that person’s application has been processed.
(3) The Director-General or the provincial head of social development
may apply to the High Court for an order to instruct a partial care facility,
whether registered or not, to stop operating that facility.
(4) The High Court may grant an order for costs against the owner of
manager of the partial care facility referred to in subsection (3) if so
requested by the Director-General or provincial head of social development.
Appeal against and review of certain decisions
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86. (1) An applicant aggrieved by a decision of a provincial head of
social development in terms of section 82 or 83, or a registration holder
aggrieved by a decision of a provincial head of social development in terms
of section 84, may lodge an appeal against that decision with the MEC for
social development.
40
(2) An applicant that is not satisfied with the outcome of an appeal lodged
as referred to in subsection (1) may apply to the competent division of the
High Court to review that decision.
Record and inspection of and provision for partial care facility
87. (1) A provincial head of social development must—
45
(a) maintain a record of all available partial care facilities in the province,
the types of partial care facility and the number of each type of facility;
(b) compile a profile of the children in that province in the prescribed
manner; and
(c) conduct regular inspections of partial care facilities in the province to 50
enforce the provisions of this Act.
(2) Provincial strategies must include strategies for the provision of
partial care facilities in its area, which must include measures—
(a) facilitating the establishment and operation of sufficient partial care
facilities in the province;
55
(b) prioritising those types of partial care facilities most urgently required;
and
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(c) liaising with municipalities on facilitating the identification and
provision of suitable premises.
Assignment of functions to municipality
88. (1) The provincial head of social development may, by written
agreement with a municipality, assign the performance of some or all of the
functions contemplated in sections 80, 81, 82, 83, 84, 85 and 87 to the
municipal manager if the provincial head of social development is satisfied
that the municipality complies with the prescribed requirements with
regard to the capacity of that municipality to perform the functions
concerned.
(2) The agreement must be in the prescribed form and contain the
prescribed particulars.
(3) The municipal manager referred to in subsection (1) may delegate
any power or duty assigned to him or her in terms of this section to a
designated social worker in the employ of the municipality.
(4) A delegation in terms of subsection (2)—
(a) is subject to any limitations, conditions and directions which the
municipal manager may impose;
(b) must be in writing; and
(c) does not divest the municipal manager of the responsibility concerning the exercise of the power or the performance of the duty.
(5) The municipal manager may—
(a) confirm, vary or revoke any decision taken in consequence of a
delegation in terms of this section, subject to any rights that may have
accrued to a person as a result of the decision; and
(b) at any time withdraw a delegation.
(6) An applicant aggrieved by a decision of an official in the employ of a
municipality with regard to an application for registration or renewal of
registration in terms of section 81, the conditions on which registration was
granted in terms of section 82 , conditional registration in terms of section
83 or a registration holder aggrieved by a decision to cancel the registration
of a partial care facility in terms of section 84 may lodge an appeal with the
municipal council against that decision.
(7) An applicant that is not satisfied with the outcome of an appeal lodged
as contemplated in subsection (6) may apply to the competent division of
the High Court to review that decision.
(8) (a) The provincial head of social development must monitor the
performance of the functions assigned in terms of this section.
(b) The provincial head of social development may by notice in writing
require the municipal manager or any other person in possession of
information required by the provincial head of social development for
purposes of monitoring the performance of the functions assigned by this
section, to provide such information to the provincial head of social
development within the period specified in the notice.
(c) If, after the functions contemplated in subsection (1) had been
assigned to a municipality, it appears that a particular municipality no
longer has the capacity to perform some or all of the functions assigned to
it, the provincial head of social development may—
(i) amend the written agreement contemplated in subsection (1); or
(ii) withdraw the assignment of the functions.
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Death, abuse or serious injury of child in partial care facility
89. (1) If a child dies while in partial care or following an occurrence at
a partial care facility, the person operating the partial care facility must
immediately after the child’s death report such death—
(a) to a police official;
55
(b) the provincial head of social development; and
(c) the parent or guardian of the child.
(2) The police official must cause an investigation into the circumstances
surrounding the death of the child to be conducted by the South African
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Police Service if the police official is satisfied that the child did not die of
natural causes.
(3) If a child is abused or seriously injured while in partial care or
following an occurrence at a partial care facility, the person operating the
partial care facility must immediately report such injury or abuse to the
provincial head of social development, who must cause an investigation
into the circumstances of the abuse or serious injury to be conducted.

5

Regulations
90. The Minister may make regulations in terms of section 306
concerning—
(a) the norms and standards that partial care facilities must comply with;
(b) the procedure to be followed in connection with the lodging and
consideration of applications for registration in terms of this Chapter,
for the renewal of such registration and for the suspension or
cancellation of registration;
(c) the different types of partial care that may be provided in terms of such
registration;
(d) the period for which registration is valid;
(e) the requirements that the different types of partial care facilities have
to comply with;
(f) the management of partial care facilities;
(g) the procedure to be followed and the fees to be paid in connection with
the lodging and consideration of appeals in terms of this Chapter; and
(h) any other matter that may be necessary to facilitate the implementation
of this Chapter.
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CHAPTER 6
EARLY CHILDHOOD DEVELOPMENT
Early childhood development
91. (1) Early childhood development, for the purposes of this Act, means
the process of emotional, cognitive, spiritual, moral, physical and social 30
development of children from birth to school-going age.
(2) Early childhood development services means services—
(a) intended to promote early childhood development; and
(b) provided by a person, other than a child’s parent or caregiver, on a
regular basis to children up to school-going age.
35
(3) An early childhood development programme means a programme
structured within an early childhood development service to provide
learning and support appropriate to the child’s developmental age and
stage.
Strategy concerning early childhood development

40

92. (1) The Minister, after consultation with interested persons, and the
Ministers of Education, of Finance and of Health, must include in the
departmental strategy a comprehensive national strategy aimed at securing
a properly resourced, co-ordinated and managed early childhood development system, giving due consideration as mentioned in section 11 to 45
children with disability or chronic illness.
(2) The MEC must—
(a) maintain a record of all the early childhood development programmes
registered in the province concerned;
(b) within the national strategy referred to in subsection (1), provide for a 50
provincial strategy aimed at a properly resourced, co-ordinated and
managed early childhood development system.
(3) The MEC must compile a provincial profile from time to time in order
to make the information available that is necessary for the development and
review of the strategies referred to in subsections (1) and (2).
55
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Provision of early childhood development programmes
93. (1) The MEC for social development of a province may, from money
appropriated by the relevant provincial legislature, provide and fund early
childhood development programmes for that province.
(2) Early childhood development programmes must—
(a) be provided in accordance with this Act; and
(b) comply with the prescribed norms and standards contemplated in
section 94 and such other requirements as may be prescribed.
(3) The provider of an early childhood development programme only
qualifies for funding appropriated as contemplated in subsection (1) if it
complies with the prescribed norms and standards contemplated in section
79.
(4) The funding of early childhood development programmes in
communities where families lack the means of providing proper shelter,
food and other basic necessities of life to their children must be given
priority.
(5) Early childhood development programmes must be provided by—
(a) a partial care facility providing partial care services for any children up
to school-going age; and
(b) a child and youth care centre which has in its care any children up to
school-going age.
(6) Any other person or organisation not disqualified in terms of section
96(3) may provide early childhood development programmes, provided
that those programmes comply with the prescribed norms and standards
contemplated in section 94 and such other requirements as may be
prescribed.
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Norms and standards for early childhood development
94. (1) The Minister must determine national norms and standards by
regulation after consultation with interested persons, including the Departments of Education and of Health.
(2) The prescribed norms and standards contemplated in subsection (1)
must relate to the following:
(a) The provision of appropriate developmental opportunities;
(b) programmes aimed at helping children to realise their full potential;
(c) caring for children in a constructive manner, providing support and
security;
(d) ensuring development of positive social behaviour;
(e) respect for and nurturing of the culture, spirit, dignity, individuality,
language and development of each child; and
(f) meeting the emotional, cognitive, spiritual, moral, physical and social
development needs of the children.
(3) Early childhood development programmes provided in terms of this
section must be appropriate to the needs of the children to whom the
services are provided, including children with disabilities, chronic illness
and other special needs.
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Early childhood development programme to be registered
95. (1) A person operating or managing a partial care facility or a child
and youth care centre where an early childhood development programme is
provided must—
(a) register the programme with the provincial head of social develop- 50
ment of the province where that programme is provided;
(b) provide the programme in accordance with any conditions subject to
which the programme is registered; and
(c) comply with the prescribed norms and standards contemplated in
section 94 and such other requirements as may be prescribed.
55
(2) The Minister by regulation may exempt any person or organisation or
any category of person or organisation from the requirement to register on
such conditions as may be prescribed.
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(3) (a) Early childhood development programmes provided by a national
or provincial state department must comply with subsection (1).
(b) Notwithstanding the provisions of paragraph (a), early childhood
development programmes provided by a national or provincial state
department responsible for social development or education need not
comply with subsection (1).

5

Application for registration and renewal of registration
96. (1) An application for registration or conditional registration of an
early childhood development programme or for the renewal of a registration must—
(a) be lodged with the provincial head of social development of the
province where the partial care facility or child and youth care centre
is situated in accordance with a procedure prescribed by regulation;
(b) contain the particulars prescribed by regulation; and
(c) be accompanied by any documents that may be prescribed by
regulation.
(2) An applicant must provide such additional information relevant to the
application as the provincial head of social development may determine.
(3) An application for the renewal of registration or conditional
registration must be made at least 90 days before the registration is due to
expire, but the provincial head of social development may allow a late
application on good cause shown.
(4) The provincial head of social development must renew the
registration of a partial care facility before the expiration thereof if the
application for renewal was lodged at least 90 days before the registration
was due to expire as contemplated in subsection (3).
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Consideration of application
97. (1) The provincial head of social development must—
(a) consider an application for registration or conditional registration or
for the renewal of a registration, and either reject the application or,
having regard to subsection (2), grant the registration or renewal with
or without conditions;
(b) issue to the applicant a certificate of registration or conditional
registration or renewal of registration in the form prescribed by
regulation, if the application is granted; and
(c) state in the certificate of registration the period for which the
registration will remain valid.
(2) When considering an application, the provincial head of social
development must take into account all relevant factors, including
whether—
(a) the early childhood development programme complies with the
prescribed norms and standards as contemplated in section 94 and
such other requirements as may be prescribed;
(b) the applicant is a fit and proper person to provide early childhood
development services;
(c) the applicant has the prescribed skills, funds and resources available to
provide the early childhood development programme as applied for;
and
(d) the early childhood development programme meets the emotional,
cognitive, spiritual, moral, physical and social development needs of
the children in that partial care facility or child and youth care centre.
(3) A person unsuitable to work with children is not a fit and proper
person to provide or assist in the provision of early childhood development
services or programmes.
(4) The provincial head of social development must consider a report of
a social service professional before deciding an application for registration,
conditional registration or renewal of registration.
(5) Notwithstanding the provisions of section 78(3), a provincial head of
social development may assist a partial care facility or a child and youth
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care centre providing early childhood development programmes to comply
with the prescribed norms and standards contemplated in section 94 and
such other requirements as may be prescribed.
Conditional registration
98. The registration or renewal of the registration of an early childhood 5
development programme may be granted on such conditions as the
provincial head of social development may determine, including conditions—
(a) specifying the type of early childhood development programme that
may or must be provided in terms of the registration;
10
(b) stating the period for which the registration will remain valid; and
(c) providing for any other matters that may be prescribed by regulation.
Cancellation of registration
99. (1) A provincial head of social development may cancel the
registration or conditional registration of an early childhood development
programme by written notice to the registration holder if—
(a) the programme is not run in accordance with the prescribed norms and
standards contemplated in section 94 and such other requirements as
may be prescribed;
(b) any condition subject to which the registration or renewal of
registration was issued is breached or not complied with;
(c) the registration holder contravenes or fails to comply with a provision
of this Act;
(d) the registration holder becomes a person who is not a fit and proper
person to provide early childhood development programmes; or
(e) a person who is not a fit and proper person to provide or assist in the
provision of early childhood development programmes provides or
assists in the provision of such programmes.
(2) The provincial head of social development may in the case of the
cancellation of a registration in terms of subsection (1)(a), (b), (c) or (e)—
(a) suspend the cancellation for a period to allow the registration holder to
correct the cause of the cancellation; and
(b) reinstate the registration if the registration holder corrects the cause of
the cancellation within that period.
(3) A provincial head of social development may assist a registration
holder to comply with the prescribed norms and standards contemplated in
section 94 and such other requirements as may be prescribed or any
provisions of this Act where the cancellation was due to non-compliance
with those norms and standards, requirements, conditions or provisions.
(4) The cancellation of the registration or conditional registration of an
early childhood development programme in terms of subsection (1) does
not affect the registration or conditional registration of a partial care facility
or a child and youth care centre.
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Notice of enforcement
100. A provincial head of social development may by way of a written 45
notice of enforcement instruct—
(a) the person operating or managing a partial care facility or a child and
youth care centre which does not provide an early childhood
development programme, to comply with that section within a period
specified in the notice;
50
(b) the person operating or managing a partial care facility or a child and
youth care centre which does provide early childhood development
programmes but of a standard that does not comply with the prescribed
norms and standards contemplated in section 94 and such other
requirements as may be prescribed, to comply with those norms and 55
standards and other requirements within a period specified in the
notice; or
(c) a person who provides an early childhood development programme
which does not comply with the prescribed norms and standards
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contemplated in section 94 and such other requirements as may be
prescribed ]—
(i) to stop the provision of that programme; or
(ii) to comply with those norms and standards and other requirements within a period specified in the notice.

5

Assessment of early childhood development programmes
101. (1) A provincial head of social development must authorise a
suitably qualified person to assess the provision and content of early
childhood development programmes, in order to determine whether the
programme complies with the prescribed norms and standards contem- 10
plated in section 94 and such other requirements as may be prescribed.
(2) Section 304(2) and (3), read with such changes as the context may
require, applies to any assessment in terms of subsection (1) of this section.
Assignment of functions to municipality
102. (1) The provincial head of social development may, by written
agreement with a municipality, assign the performance of some or all of the
functions contemplated in sections 95, 96, 97, 98, 99, 100 and 101 to the
municipal manager if the provincial head of social development is satisfied
that the municipality complies with the prescribed requirements with
regard to the capacity of that municipality to perform the functions
concerned.
(2) The agreement must be in the prescribed form and contain the
prescribed particulars.
(3) The municipal manager referred to in subsection (1) may delegate
any power or duty assigned to him or her in terms of this section to a
designated social worker in the employ of the municipality.
(4) A delegation in terms of subsection (2)—
(a) is subject to any limitations, conditions and directions which the
municipal manager may impose;
(b) must be in writing; and
(c) does not divest the municipal manager of the responsibility concerning the exercise of the power or the performance of the duty.
(5) The municipal manager may—
(a) confirm, vary or revoke any decision taken in consequence of a
delegation in terms of this section, subject to any rights that may have
accrued to a person as a result of the decision; and
(b) at any time withdraw a delegation.
(6) An applicant aggrieved by a decision of an official in the employ of a
municipality with regard to an application for registration or renewal of
registration in terms of section 96, the conditions on which registration was
granted in terms of section 97, conditional registration in terms of section
98 or a registration holder aggrieved by a decision to cancel the registration
of a partial care facility in terms of section 99 may lodge an appeal with the
municipal council against that decision.
(7) An applicant that is not satisfied with the outcome of an appeal lodged
as contemplated in subsection (6), may apply to the competent division of
the High Court to review that decision.
(8) (a) The provincial head of social development must monitor the
performance of the functions assigned in terms of this section.
(b) The provincial head of social development may by notice in writing
require the municipal manager or any other person in possession of
information required by the provincial head of social development for
purposes of monitoring the performance of the functions assigned by this
section, to provide such information to the provincial head of social
development within the period specified in the notice.
(c) If, after the functions contemplated in subsection (1) had been
assigned to a municipality, it appears that a particular municipality no
longer has the capacity to perform some or all of the functions assigned to
it, the provincial head of social development may—
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(i) amend the written agreement contemplated in subsection (1);
or
(ii) withdraw the assignment of the functions.
Regulations
103. The Minister may make regulations in terms of section 306 5
concerning—
(a) the norms and standards that early childhood development
programmes must comply with;
(b) any other requirements with which early childhood development
programmes must comply;
10
(c) the procedure to be followed in connection with the lodging and
consideration of applications for registration in terms of this Chapter
and for the renewal of such registrations;
(d) the assessment and compulsory monitoring of early childhood
development programmes offered at partial care facilities and child 15
and youth care centres; and
(d) any other matter necessary to facilitate the implementation of this
Chapter.’’.
Amendment of chapter 7 of Act 38 of 2005
5. Chapter 7 of the principal Act is hereby amended—
(a) by the insertion before Part 2 of the following Part:

20

‘‘Part 1
Child protection system
Strategy concerning child protection
104. (1) The Minister, after consultation with interested persons, 25
including the Ministers of Education, of Finance, of Health, of Justice and
Constitutional Development and the South African Police Service, must
develop a comprehensive inter-sectoral strategy aimed at securing a
properly resourced, co-ordinated and managed national child protection
system.
30
(2) The MEC must within the national strategy referred to in subsection
(1), provide for a provincial strategy aimed at a properly resourced,
co-ordinated and managed child protection system.
(3) The MEC must compile a provincial profile from time to time in order
to make the information available that is necessary for the development and 35
review of the strategies referred to in subsections (1) and (2).
Provision of child protection services
105. (1) The MEC for social development of a province must, from
money appropriated by the relevant provincial legislature, provide and fund
child protection services for that province.
40
(2) Such child protection services—
(a) must be management and maintained in accordance with this Act; and
(b) must comply with the prescribed norms and standards contemplated in
section 106 and such other requirements as may be prescribed.
(3) Designated child protection services provided by an organ of state or 45
a designated child protection organisation only qualify for funding from
money appropriated by a provincial legislature if it complies with the norms
and standards mentioned in section 106.
(4) Designated child protection services may be provided by—
(a) the Department;
50
(b) a provincial department responsible for social development in a
province; and
(c) a designated child protection organisation.
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(5) Designated child protection services include—
(a) services aimed at supporting—
(i) the proceedings of children’s courts; and
(ii) the implementation of court orders;
(b) services relating to—
5
(i) prevention services;
(ii) early intervention services;
(iii) the reunification of children in alternative care with their
families;
(iv) the integration of children into alternative care arrangements; 10
(v) the placement of children in alternative care; and
(vi) the adoption of children, including inter-country adoptions;
(c) the carrying out of investigations and the making of assessments, in
cases of suspected abuse, neglect or abandonment of children;
(d) intervention and removal of children in appropriate cases;
15
(e) the drawing up of individual development plans and permanency
plans for children removed, or at risk of being removed, from their
family; and
(f) any other social work service that may be prescribed by regulation.]
Norms and standard concerning child protection
106. (1) The Minister must determine national norms and standards by
regulation after consultation with interested persons.
(2) The norms and standards contemplated in subsection (1) must relate
to the following:
(a) Prevention and early intervention programmes;
(b) assessment;
(c) therapeutic programmes;
(d) after care;
(e) family reunification and reintegration;
(f) foster care supervision;
(g) family preservation;
(h) integration into alternative care;
(i) adoption;
(j) permanency plans;
(k) development;
(l) education and information;
(m) outreach;
(n) support groups;
(o) preparation programmes; and
(p) social security.
(3) Child protection services only qualifies for funding from money
appropriated by a provincial legislature if it complies with the prescribed
norms and standards contemplated in subseas determined by the Minister
by regulation.
Designation of child protection organisation
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107. (1) The Director-General or provincial head of social development
on written application may designate any appropriate organisation that
complies with the prescribed criteria as a child protection organisation to
perform in the relevant province all or any specific designated child
protection services.
50
(2) A designation in terms of subsection (1)—
(a) must be in writing;
(b) may be made on such conditions as the Director-General or provincial
head may determine; and
(c) must be made for such period as may be prescribed.
55
(3) The Director-General or provincial head for social development may
delegate to a designated child protection organisation such powers and
duties in terms of this Act as may be necessary for the proper provision of
designated child protection services by the organisation.
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(4) Sections 303 and 304, read with such changes as the context may
require, apply to any delegation in terms of subsection (1).
Existing child welfare organisation
108. (1) Any organisation which, when section 107 takes effect, was a
designated welfare organisation within the meaning of the Child Care Act 5
must be regarded as having been designated in terms of section 107 as a
child protection organisation to perform the designated child protection
services which it performed immediately before that section took effect.
(2) An organisation referred to in subsection (1) is regarded to be a
designated child protection organisation for a period of five years from the 10
date on which section 107 takes effect, unless its designation is withdrawn
in terms of section 109 [110] before the expiry of that period.
Withdrawal of designation
109. (1) The Director-General or provincial head for social development
may withdraw the designation of a child protection organisation to perform 15
any, or any specific, designated child protection service—
(a) if the organisation—
(i) breaches or fails to comply with any conditions subject to
which the designation was made;
(ii) contravenes or fails to comply with a provision of this Act; or 20
(b) if it is in the best interest of the protection of children.
(2) Before the designation of a child protection organisation is
withdrawn as contemplated in subsection (1), the Director-General or
provincial head for social development, as the case may be, must conduct
quality assurance in the prescribed manner of the child protection 25
organisation concerned.
Reporting of child in need of care and protection
110. (1) Any correctional official, dentist, homeopath; labour inspector,
legal practitioner, medical practitioner, midwife, minister of religion, nurse,
occupational therapist, police official, physiotherapist, psychologist, religious leader, social service professional, social worker, speech therapist,
teacher, traditional health practitioner, traditional leader or member of staff
or volunteer worker at a partial care facility, shelter, drop-in centre or child
and youth care centre who on reasonable grounds concludes that a child has
been abused in a manner causing physical injury, sexually abused or
deliberately neglected, if it is in the best interest of the child concerned,
must report that conclusion to a designated child protection organisation or
the provincial department of social development.
(2) Any person who on reasonable grounds believes that a child is in need
of care and protection because of abuse, sexual abuse or deliberate neglect,
may report that belief to the provincial department of social development,
a designated child protection organisation or a police official.
(3) A person referred to in subsection (1) or (2)—
(a) must substantiate that conclusion or belief to the provincial department of social development, a designated child protection organisation
or police official;
(b) who makes a report in good faith is not liable to civil action on the
basis of the report.
(4) A police official to whom a report has been made in terms of
subsection (2) must—
(a) within 24 hours ensure the safety and well-being of the child
concerned if the child’s safety or well-being is at risk; and
(b) notify the provincial department of social development or a designated
child protection organisation of the report and any steps that have been
taken with regard to the child.
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(5) The provincial department of social development or designated child
protection organisation to whom a report has been made in terms of
subsection (1), (2) or (4), must—
(a) ensure the safety and well-being of the child concerned, if the child’s
safety or well-being is at risk;
(b) make an initial assessment of the report;
(c) submit such particulars concerning the matter as may be prescribed by
regulation to the Director-General for inclusion in Part A of the
National Child Protection Register;
(c) unless the report is frivolous or obviously unfounded, investigate the
truthfulness of the report or cause it to be investigated; and
(d) if the report is substantiated by such investigation, without delay
initiate proceedings in terms of this Act for the protection of the child.
(7) The provincial department of social development or designated child
protection organisation who has conducted an investigation as contemplated in subsection (5) may—
(a) take measures to assist the child, including counselling, mediation,
prevention and early intervention services, family reconstruction and
rehabilitation, behaviour modification, problem solving and referral to
another suitably qualified person or organisation;
(b) if he or she is satisfied that it is in the best interest of the child not to
be removed from his or her home or place where he or she resides, but
that the removal of the alleged offender from such home or place
would secure the safety and well-being of the child, request a police
official in the prescribed manner to take the steps referred to in section
153; or
(c) deal with the child in the manner contemplated in sections 151, 152 or
155.’’;
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(b) by the insertion after section 134 of the following Part:
‘‘Part 4
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Other protective measures
Applications to terminate or suspend parental responsibilities and
rights
135. (1) The Director-General, a provincial head of social development
or a designated child protection organisation may apply to a High Court, or
a divorce court in divorce matters or a children’s court for an order—
(a) suspending for a period, terminating or transferring any or all of the
parental responsibilities and rights which a specific person has in
respect of a child; or
(b) restricting or circumscribing the exercise by that person of any or all of
the parental responsibilities and rights that person has in respect of a
child.
(2) An application in terms of subsection (1) may be brought without the
consent of a parent or care-giver of the child if the child, at the time of the
application—
(a) is older than seven years, and has been in alternative care for more
than two years;
(b) is older than three years but not older than seven years, and has been
in alternative care for more than one year; or
(c) is three years or younger, and has been in alternative care for more
than six months.
(3) When considering an application the court must be—
(a) guided by the principles set out in Chapters 2 and 3 to the extent that
those principles are applicable to the matter before it; and
(b) take into account all relevant factors, including—
(i) the need for the child to be permanently settled, preferably in a
family environment, taking into consideration the age and
stage of development of the child;
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(ii) the success or otherwise of any attempts that have been made
to reunite the child with the person whose parental responsibilities and rights are challenged;
(iii) the relationship between the child and that person;
(iv) the degree of commitment that that person has shown towards 5
the child;
(v) whether there had been any contact between the parent and the
child over the year preceding the application; and
(v) the probabilities of arranging for the child to be adopted or
placed in another form of alternative care.
10
(4) Section 29, read with such changes as the context may require,
applies in respect of any proceedings in terms of this section.
Child-headed household
136. (1) A provincial head of social development may recognise a
household as a child-headed household if—
(a) the parent or care-giver of the household is terminally ill or has died;
(b) no adult family member is available to provide care for the children in
the household;
(c) a child over the age of 15 years has assumed the role of care-giver in
respect of the children in the household;
(d) the children in the household have been investigated by a social
worker as contemplated in section 150(2); and
(e) it is in the best interest of the children in the household.
(2) A child-headed household must function under the general supervision of an adult designated by—
(a) a children’s court; or
(b) an organ of state or a non-governmental organisation determined by
the provincial head of social development.
(3) The supervising adult must—
(a) perform the duties as prescribed in relation to the household;
(b) may not supervise more than 12 children in child-headed households.
(4) (a) The child at the head of the household or the adult contemplated
in subsection (2) may collect and administer for the child-headed household
any social security grant or other assistance to which the household is
entitled.
(b) An adult that collects and administers money for a child-headed
household as contemplated in paragraph (a) is accountable in the prescribed
manner to the organ of state or the non-governmental organisation that
designated him or her to supervise the household.
(5) (a) The organ of state or non-governmental organisation contemplated in subsection (2) may collect and administer for the child-headed
household any social security grant or other grant or assistance to which the
household is entitled.
(b) An organ of state or non-governmental organisation is accountable to
the provincial department of social development or the children’s court for
the administration of any money received on behalf of the household.
(6) The adult referred to in subsection (2) and the organ of state or
non-governmental organisation referred to in subsection (3) may not take
any decisions concerning such household and the children in the household
without consulting—
(a) the child at the head of the household; and
(b) given the age, maturity and stage of development of the other children,
also those other children.
(7) The child heading the household may take all day-to-day decisions
relating to the household and the children in the household as if that child
was an adult care-giver.
(8) A child-headed household may not be excluded from any grant,
subsidy, aid, relief or other assistance or programmes for poor households
and vulnerable children provided by an organ of state in the national,
provincial or local sphere of government solely by reason of the fact that the
household is headed by a child.
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Unlawful removal or detention of child
137. (1) No person may without lawful authority or reasonable
grounds—
(a) remove a child from the care of a person who lawfully cares for the
child; or
5
(b) detain a child with the result that the child is kept out of the care of a
person entitled to lawful care of the child.
(2) For the purposes of subsection (1) a person must be regarded as
detaining a child if that person—
(a) causes the child to be detained; or
10
(b) induces the child to remain with him or her or any other person.
Unlawful taking or sending of child out of Republic
138. (1) No person may take or send a child out of the Republic—
(a) in contravention of an order of a court prohibiting the removal of the
child from the Republic; or
(b) without consent—
(i) obtained in terms of section 30(5) from persons holding
relevant parental responsibilities and rights in respect of that
child;
(ii) obtained in terms of section 169 with regard to a child in
alternative care; or
(ii) of a court.
(2) For the purposes of subsection (1) a person must be regarded as—
(a) taking a child out of the Republic if that person—
(i) causes the child to be taken, or in any way assists in taking the
child, out of the Republic; or
(ii) causes or induces the child to accompany or to join him or her
or any other person when departing from the Republic; or
(b) sending a child out of the Republic if that person causes the child to be
sent, or in any way assists in sending the child, out of the Republic.
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Discipline of children
139. (1) A person who has care of a child, including a person who has
parental responsibilities and rights in respect of the child, must respect,
promote and protect the child’s right to physical and psychological integrity
as conferred by section 12(1)(c), (d) and (e) of the Constitution.
(2) No child may be subjected to corporal punishment or be punished in
a cruel, inhuman or degrading way.
(3) The common law defence of reasonable chastisement available to
persons referred to in subsection (1) in any court proceeding is hereby
abolished.
(4) No person may administer corporal punishment to a child or subject
a child to any form of cruel, inhuman or degrading punishment at a [any]
child and youth care centre, partial care facility or shelter or drop-in centre.
(5) The Department must take all reasonable steps to ensure that—
(a) education and awareness-raising programmes concerning the effect of
subsections (1), (2), (3) and (4) are implemented throughout the
Republic; and
(b) programmes promoting appropriate discipline are available throughout the Republic.
(6) A parent, care-giver or any person holding parental responsibilities
and rights in respect of a child who is reported for subjecting such child to
inappropriate forms of punishment must be referred to an early intervention
service as contemplated in section 144.
(7) Prosecution of a parent or person holding parental responsibilities
and rights referred to in subsection (6) may be instituted if the punishment
constitutes abuse of the child.
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Child safety at place of entertainment
140. (1) A person providing entertainment to children in any premises or
enclosure must comply with subsection (2) if—
(a) access to the premises or enclosure where the entertainment is
provided requires the use of doors, stairs, escalators, lifts or other
mechanical means;
(b) the majority of the people attending the entertainment are children;
and
(c) the number of people, including children, who attend the entertainment exceeds 50.
(2) A person providing entertainment to children in the circumstances
specified in subsection (1) must—
(a) determine the number of people, including children, who can safely be
accommodated in the premises or enclosure and each part of the
premises or enclosure;
(b) station a sufficient number of adult attendants to prevent more people,
including children, being admitted to the premises or enclosure, or any
part of the premises or enclosure, than the number of people
determined in terms of paragraph (a) for the premises or enclosure or
that part of the premises or enclosure;
(c) control the movement of people admitted to the premises or enclosure,
or any part of the premises or enclosure, while entering or leaving the
premises or enclosure or that part of the premises or enclosure; and
(d) take all reasonable precautions for the safety of the children and other
people attending the entertainment.
(3) No alcohol or tobacco products may be sold, served or made available
to children at places of entertainment.
(4) If the person providing the entertainment is not the owner of the
premises or enclosure where the entertainment is provided, the owner or the
owner’s agent must take all reasonable steps to ensure that subsections (2)
and (3) are complied with.
(5) (a) A person authorised by a municipality in whose area a premises or
enclosure is situated where entertainment described in subsection (1) is or
is to be provided, or on reasonable suspicion is or is to be provided, may
enter such enclosure in order to inspect whether subsections (2) or (3) are
complied with.
(b) Section 297(2) and (3), read with such changes as the context may
require, applies to any inspection in terms of paragraph (a) of this
subsection.
Child labour and exploitation of children
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141. (1) No person may—
(a) employ a child contrary to the provisions of the Basic Conditions of
Employment Act, 1997 (Act No. 75 of 1997);
(b) use, procure, offer or employ a child for purposes of commercial
sexual exploitation;
45
(c) use, procure, offer or employ a child for illicit activities, including
drug production and trafficking; or
(d) use, procure, offer or employ a child for child labour;
(2) A social worker or social service professional who becomes aware of
instances of child labour or contraventions of the provisions of the Basic 50
Conditions of Employment Act, 1997 must report it to the Department of
Labour.’’.
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Amendment of section 142 of Act 38 of 2005
6. Section 142 of the principal Act is hereby amended by the insertion in subsection
(1) before paragraph (g) of the following paragraphs:
‘‘(a) prescribing criteria for determining organisations which may be designated as
child protection organisations;
5
(b) prescribing norms and standards and codes of good practice to guide
designated child protection organisations, organs of state and social workers
involved in the provision of designated child protection services;
(c) prescribing a broad risk assessment framework to guide decision-making in
the provision of designated child protection services;
10
(d) prescribing—
(i) criteria for determining suitable persons who may conduct investigations
into cases of alleged child abuse or neglect; and
(ii) the powers and responsibilities of persons contemplated in subparagraph
(i);
15
(e) prescribing the conditions for the examination or assessment of children who
have been abused or neglected, including the consent of the child for any such
examination or assessment given the age and maturity of the child;
(f) prohibiting or regulating cultural and religious practices violating the physical
integrity of children;’’.
20
Insertion of chapter 8 in Act 38 of 2005
7. The following chapter is hereby inserted in the principal Act after Chapter 7:
‘‘CHAPTER 8
PREVENTION AND EARLY INTERVENTION

25

Prevention and early intervention programmes
143. (1) Early intervention programmes means programmes—
(a) designed to serve the purposes mentioned in section 144; and
(b) provided to families where there are children identified as being
vulnerable to or at risk of harm or removal into alternative care;
30
(2) Prevention programmes means programmes—
(a) designed to serve the purposes mentioned in section 144; and
(b) provided to families with children in order to strengthen and build
their capacity and self-reliance to address problems that may or are
bound to occur in the family environment which, if not attended to, 35
may lead to statutory intervention.
Purposes of prevention and early intervention programmes
144. (1) Prevention and early intervention programmes must focus on:
(a) Preserving a child’s family structure;
(b) developing appropriate parenting skills and the capacity of parents and 40
care-givers to safeguard the well-being and best interests of their
children;
(c) establishing appropriate interpersonal relationships within the family;
(d) promoting the well-being of children and the realisation of their full
potential;
45
(e) providing psychological, rehabilitation and therapeutic programmes
for children;
(f) preventing the neglect, abuse or inadequate supervision of children
and preventing other failures in the family environment to meet
children’s needs;
50
(g) preventing the recurrence of problems in the family environment that
may harm children or adversely affect their development;
(h) diverting children away from the child and youth care system and the
criminal justice system; and
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(i)

avoiding the removal of a child from the family environment.
(2) Prevention and early intervention programmes may include—
(a) assisting families to obtain the basic necessities of life;
(b) empowering families to obtain such necessities for themselves.
(3) Prevention and early intervention programmes must involve and
promote the participation of families, parents, care-givers and children in
identifying and seeking solutions to their problems.

5

Strategy for securing prevention and early intervention
145. (1) The Minister, after consultation with the relevant interested
persons, including the Ministers of Education, of Finance and of Health, 10
must include in the departmental strategy a comprehensive national
strategy aimed at securing the provision of prevention and early intervention services to families, parents, care-givers and children across the
country.
(2) The MEC must within the national strategy referred to in subsection 15
(1) provide for a provincial strategy aimed at properly resourced,
co-ordinated and managed prevention and early intervention.
(3) The MEC must compile a provincial profile from time to time in order
to make the information available that is necessary for the development and
review of the strategies referred to in subsections (1) and (2).
20
Provision of prevention and early intervention services
146. (1) The MEC for social development of a province may, from
money appropriated by the relevant provincial legislature, provide and fund
prevention and early intervention programmes for that province.
(2) Prevention and early intervention programmes must—
25
(a) be provided in accordance with this Act; and
(b) comply with the norms and standards prescribed by the Minister.
(3) The provider of prevention and early intervention programmes only
qualifies for funding appropriated as contemplated in subsection (1) if the
programmes comply with the prescribed norms and standards mentioned in 30
section 147.
(4) In implementing prevention and early intervention programmes
families who lack the means of providing proper shelter, food and other
basic necessities of life to their children must be given priority.
Norms and standards for prevention and early intervention 35
programmes
147. (1) The Minister must determine national norms and standards by
regulation after consultation with interested persons, including the Departments of Education and of Health.
(2) The norms and standards contemplated in subsection (1) must relate
to the following:
(a) Outreach;
(b) education, information and promotion;
(c) therapeutic programmes;
(d) family preservation;
(e) skills development programmes;
(f) diversion programmes;
(g) protection;
(h) temporary safe care;
(i) assessment;
(j) social security;
(k) family participation; and
(l) empowerment.
(3) Prevention and early intervention programmes only qualify for
funding from money appropriated by a provincial legislature if it complies
with the norms and standards as determined by the Minister by regulation.

40

45

50

55

Page 748
27
Court may order early intervention
148. (1) Before making an order concerning the temporary or permanent
removal of a child from that child’s family environment, a children’s court
may order—
(a) the provincial department of social development, a designated child 5
protection organisation, any other relevant organ of state or any other
person or organisation to provide early intervention programmes in
respect of the child and the family or parent or care-giver of the child
if the court considers the provision of such programmes appropriate in
the circumstances;
10
(b) the child’s family and the child to participate in a prescribed family
preservation programme.
(2) An order made in terms of subsection (1) must be for a specified
period not exceeding six months.
(3) When a case resumes after the expiry of the specified period, a 15
designated social worker’s report setting out progress with early intervention programmes provided to the child and the family, parent or care-giver
of the child, must be submitted to the court.
(4) After considering the report, the court may—
(a) decide the question whether the child should be removed; or
20
(b) order the continuation of the early intervention programme for a
further specified period not exceeding six months.
(5) Subsection (1) does not apply where the safety or well-being of the
child is seriously and imminently at risk.
Report to include summary of prevention and early intervention 25
programmes
149. When a report of a designated social worker is produced before a
court in order to assist a court in determining a matter concerning a child,
the report must contain a summary of any prevention and early intervention
programmes provided in respect of that child and the family, parent or 30
care-giver of the child.’’.
Amendment of section 156 of Act 38 of 2005
8. Section 156 of the principal Act is hereby amended by the insertion in subsection
(1) after paragraph (e) of the following paragraph:
‘‘(f) if the child lives in a child-headed household, that the child must remain in 35
that household subject to section 136;’’.
Insertion of chapters 11, 12, 13 and 14 in Act 38 of 2005
9. The following chapters are hereby inserted in the principal Act after Chapter 10:
‘‘CHAPTER 11
ALTERNATIVE CARE

40

Alternative care
167. (1) A child is in alternative care if the child has been placed—
(a) in foster care;
(b) in the care of a child and youth care centre following an order of a
court in terms of this Act or the Criminal Procedure Act, 1977 (Act No. 45
51 of 1977); or
(c) in temporary safe care.
(2) A child may not be cared for, kept or retained at a facility or a place
other than a registered child and youth care centre or in foster care for
longer than the prescribed period without a court order placing the child in 50
alternative care.
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(3) (a) The head of social development must approve a person, facility,
place or premises for temporary safe care in the prescribed manner.
(b) A person, facility, place or premises for temporary safe care must
comply with the prescribed criteria.
Leave of absence
168. (1) Leave of absence may, subject to subsection (2) and such
limitations and conditions as may be prescribed by regulation, be granted to
a child in alternative care—
(a) by the management of a child and youth care centre in whose care the
child has been placed;
(b) by the person in whose alternative care the child has been placed; and
(c) by the head of social development in the relevant province, in the case
of a child in temporary safe care.
(2) If a child has been placed in alternative care under the supervision of
a designated social worker, leave of absence may only be granted with the
approval of that social worker.
(3) The management, person referred to in subsection (1), designated
social worker or the head of social development in the province may at any
time cancel any leave of absence granted in terms of subsection (1).
(4) In the case of foster care, the supervising designated social worker
may at any time cancel any leave of absence granted in terms of subsection
(1).
(5) When a child’s leave of absence has been cancelled, the management,
person referred to in subsection (1), designated social worker or the head of
social development must request the child to return to the child and youth
care centre or person, or to the place where the child is in temporary safe
care.
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Child in alternative care prohibited from leaving Republic
169. (1) A child in alternative care may not leave the Republic without
the written approval of the provincial head of social development first being 30
obtained.
(2) In granting approval in terms on subsection (1), the provincial head of
social development may prescribe any terms and conditions to protect the
best interest of the child in alternative care.
Child absconding from alternative care
170. (1) Any police official or designated social worker may apprehend a
child in alternative care who—
(a) has absconded from the child and youth care centre or person in whose
foster care or temporary safe care that child has been placed; or
(b) has been granted leave of absence by the child and youth care centre or
person in whose foster care or temporary safe care that child has been
placed and who on cancellation or expiration of such leave of absence
fails to return to that centre or person.
(2) If a police official or designated social worker contemplated in
subsection (1) has reasonable grounds to believe that a child is in or on
certain premises, the police official or designated social worker may,
without a warrant, enter and search the premises for the purpose of
apprehending the child.
(3) A police official referred to in subsection (1) may use such force as
may be reasonably necessary to overcome any resistance against the entry
or search of the premises as contemplated in subsection (1), including the
breaking of any door or window of such premises: Provided that the police
official shall first audibly demand admission to the premises and notify the
purpose for which he or she seeks to enter such premises.
(4) On apprehending a child in alternative care who has absconded or
failed to return in terms of subsection (1), the police official must ensure the
safety and well-being of the child concerned, if the child’s safety or

35

40

45

50

55

Page 750
29
well-being is at risk, and notify the provincial department of social
development or a designated child protection organisation of the fact the
child has been apprehended and of any steps that have been taken with
regard to the child.
(5) A child so apprehended or a child who returns, of his or her own
accord, to the centre or person in whose alternative care he or she was
before absconding—
(a) must without delay be brought before a presiding officer of a children’s
court; and
(b) may, until brought before a presiding officer of a children’s court, be
kept in temporary safe care in terms of section 152.
(6) When the child is brought before a presiding officer of a children’s
court, the presiding officer must—
(a) order that the child be put in the temporary safe care of a child and
youth care centre or appropriate facility or person determined by the
presiding officer and kept there until the proceedings in terms of this
section are completed and any order made or action taken in terms of
this section is given effect to;
(b) inquire into the reasons why the child absconded from, or failed to
return to, the relevant child and youth care centre or person, and may
for this purpose question the child; and
(c) order that the child—
(i) be returned to that centre or person;
(ii) may not be returned to that centre or person pending any action
by the provincial head of social development in the relevant
province in terms of subsection (8), if the presiding officer is of
the opinion that there are good reasons why the child should
not be returned to that centre or person; or
(iii) be placed in another form of alternative care.
(7) The presiding officer of the children’s court must order the clerk of
the children’s court to—
(a) report to the provincial head of social development in the relevant
province the result of an inquiry in terms of subsection (6); and
(b) notify the provincial head of any order made in terms of subsection (6)
(c).
(8) When an order has been made in terms of subsection (6)(c)(ii) the
provincial head may, after consideration of the report of the children’s court
and such inquiry as the provincial head may consider necessary—
(a) transfer the child in terms of section 171;
(b) remove the child from alternative care in terms of section 173;
(c) discharge the child from alternative care in terms of section 175; or
(d) order that the child be returned to the child and youth care centre or
person in whose care or temporary safe care that child has been placed.
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Transfer of child in alternative care
171. (1) The provincial head of social development in the relevant
province may, subject to subsection (5), by order in writing transfer a child
in alternative care from the child and youth care centre or person in whose
care or temporary safe care that child has been placed to any other child and
youth care centre or person.
(2) The provincial head may not transfer a child to a child and youth care
centre in another province without the permission of the provincial head of
social development in that other province and without the prescribed
financial arrangements regarding the placement being made.
(3) (a) If the provincial head transfers a child in terms of subsection (1)
to the care of the child’s parent, guardian or former care-giver under the
supervision of a designated social worker, the order must specify the
requirements with which the child and that parent, guardian or former
care-giver must comply.
(b) If any requirement referred to in paragraph (a) is breached or not
complied with, the designated social worker concerned may bring the child
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before a children’s court, which may, after an inquiry, vary the order issued
by the provincial head or make a new order in terms of section 156.
(4) Before the provincial head issues an order in terms of subsection (1),
a designated social worker must consult—
(a) the child;
5
(b) the parent or primary care-giver of the child, if available;
(c) the child and youth care centre or person in whose care or temporary
safe care that child has been placed; and
(d) the child and youth care centre or person to whom the child is to be
transferred.
10
(5) If the provincial head transfers a child from a secure care child and
youth care centre to a less restrictive child and youth care centre or to the
care of a person, the provincial head must be satisfied that the transfer will
not be prejudicial to other children.
(6) No order in terms of subsection (1) may be carried out without 15
ratification by a children’s court if the child is transferred—
(a) from the care of a person to a child and youth care centre; or
(b) from the care of a child and youth care centre to a secure care or more
restrictive child and youth care centre.
Change in residential care programme

20

172. (1) The provincial head of social development in the relevant
province may, subject to subsection (3), determine that—
(a) a child in a child and youth care centre be released from a residential
care programme;
(b) another residential care programme be applied to such a child; or
25
(c) an additional residential care programme be applied to such a child.
(2) To give effect to subsection (1), the provincial head may transfer the
child to another child and youth care centre or to a person in terms of
section 171.
(3) No determination in terms of subsection (1) may be carried out 30
without ratification by a children’s court if that determination requires the
application to the child of a residential care programme—
(a) which includes the secure care of the child; or
(b) which is more restrictive than the child’s current programme.
Removal of child already in alternative care

35

173. (1) The provincial head of social development in the relevant
province may, in the best interest of a child at any time whilst the child is in
alternative care, issue a notice directing that the child, pending any action in
terms of subsection (3)—
(a) be removed from the child and youth care centre or person in whose 40
care or temporary safe care the child is; and
(b) be put in temporary safe care at a place specified in the notice.
(2) The provincial head must, within six months from the date on which
a child has been moved and put in temporary safe care in terms of
subsection (1) and after such inquiry as the provincial head may consider 45
necessary—
(a) transfer the child in terms of section 171;
(b) discharge the child from alternative care in terms of section 175; or
(c) issue a notice directing that the child be returned to the child and youth
care centre or person in whose care or temporary care the child was 50
immediately before the subsection (1) notice was issued.
Provisional transfer from alternative care
174. (1) A provincial head of social development may, in the best interest
of a child at any time whilst the child is in alternative care, issue a notice
directing that the child be provisionally transferred from alternative care 55
into another form of care that is not more restrictive, as from a date
specified in the notice, for a trial period of not more than six months.
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(2) A notice of provisional transfer in terms of subsection (1) may be
issued only after—
(a) procedures prescribed by regulation have been followed—
(i) to assess the best interest of the child; and
(ii) to reunite the child with the child’s immediate family or other 5
family members, if applicable; and
(b) a report on such assessment and reunification has been submitted to
and considered by the provincial head of social development.
(3) Provisional transfer must be managed by a designated social worker
to establish the feasibility of—
10
(a) reunification of the child with the child’s immediate family or other
family members;
(b) integration into another family; or
(c) a transfer to another child and youth care centre of any other form of
placement.
15
(4) The provincial head—
(a) must revoke the transfer if the child so requests and the social worker
so recommends; and
(b) may at the end of or at any time during the trial period confirm the
child’s placement or permanently discharge the child from alternative 20
care in terms of section 175.
(5) The notice of provisional transfer shall be considered proof of
eligibility for any form of state support which would have been payable if
the transfer had been permanent.
Discharge from alternative care

25

175. (1) The provincial head of social development in the relevant
province may, in the best interest of a child at any time whilst the child is in
alternative care, issue a notice directing that the child be discharged from
alternative care as from a date specified in the notice.
(2) A notice of discharge in terms of subsection (1) may be issued only 30
after—
(a) procedures prescribed by regulation have been carried out—
(i) to assess the best interest of the child; and
(ii) to reunite the child with the child’s immediate family or other
family members, if applicable; and
35
(b) a report on such assessment and reunification by a designated social
worker has been submitted to and considered by the provincial head of
social development.
(3) A notice of discharge relieves the alternate care-giver from any
further responsibilities in relation to the child.
40
Remaining in alternative care after reaching age of 18 years
176. (1) A person placed in alternative care as a child is entitled, after
having reached the age of 18 years, to remain in that care until the end of the
year in which that person reached the age of 18 years.
(2) A provincial head of social development may on application by a 45
person placed in alternative care as a child, allow that person to remain in
that care until the end of the year in which that person reaches the age of 21
years if—
(a) the current alternative care-giver is willing and able to care for that
person; and
50
(b) the continued stay in that care is necessary to enable that person to
complete his or her education or training.
Appeal against and review of certain decisions 177.
(1) A child or person aggrieved by a decision in terms of section 168 or
a decision or action in terms of section 170(8), 171, 172, 173, 174, 175, or 55
176 may lodge an appeal with the MEC against that decision.
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(2) An applicant that is not satisfied with the outcome of an appeal lodged
as contemplated in subsection (1), may apply to the competent division of
the High Court to review that decision.
Death, abuse or serious injury of child in alternative care 178.
(1) If a child in alternative care dies, the management of the child and 5
youth care centre or person in whose care or foster care the child has been
placed must immediately after the child’s death report such death—
(a) to a police official;
(b) the provincial head of social development;
(c) the parent or guardian of the child, if he or she can be traced; and
10
(d) the social worker dealing with the matter.
(2) The police official must cause an investigation into the circumstances
surrounding the death of the child to be conducted by the South African
Police Service if the police official is satisfied that the child did not die of
natural causes.
15
(3) if child in alternative care is abused or seriously injured, the
management of the child and youth care centre or person in whose care the
child has been placed must immediately report the matter to the provincial
head of social development who must cause an investigation into the
circumstances of the abuse or serious injury to be conducted.
20
Regulations
179. The Minister, after consultation with the Minister for Justice and
Constitutional Development where court orders are regulated, may make
regulations in terms of section 306 prescribing—
(a) the manner in which a person, facility, place or premises for temporary 25
safe care must be approved;
(b) the criteria that a person, facility, place or premises for temporary safe
care must comply with;
(c) limitations or conditions for leave of absence from alternative care;
(d) the manner in which children in alternative care must be transferred or 30
provisionally transferred, their residential care programmes changed,
be removed or permanently discharged from alternative care;
(e) fees payable to a child and youth care centre on transfer or provisional
transfer of a child in alternative care to that centre;
(f) the manner in which applications for extension of alternative care 35
beyond 18 years of age are to be made; and
(g) any other matter that may be necessary to facilitate the implementation
of this Chapter.
CHAPTER 12
FOSTER CARE

40

Foster care
180. (1) A child is in foster care if the child has been placed in the care of
a person who is not the parent or guardian of the child as a result of—
(a) an order of a children’s court; or
(b) a transfer in terms of section 171.
45
(2) Foster care excludes the placement of a child—
(a) in temporary safe care; or
(b) in the care of a child and youth care centre.
(3) A children’s court may place a child in foster care—
(a) with a person who is not a family member of the child;
50
(b) with a family member who is not the parent or guardian of the child;
or
(c) in a cluster foster care scheme.
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Purposes of foster care
181. The purposes of foster care are to—
(a) protect and nurture children by providing a safe, healthy environment
with positive support;
(b) promote the goals of permanency planning, first towards family
reunification, or by connecting children to other safe and nurturing
family relationships intended to last a lifetime; and
(c) respect the individual and family by demonstrating a respect for
cultural, ethnic and community diversity.
Initial proceedings

5

10

182. Before a children’s court places a child in foster care, the court must
follow the children’s court processes stipulated in Part 2 of Chapter 10 to
the extent that the provisions of that Part are applicable to the particular
case.
Prospective foster parent

15

183. (1) A prospective foster parent must be—
(a) a fit and proper person to be entrusted with the foster care of the child;
(b) willing and able to undertake, exercise and maintain the responsibilities of such care; and
(c) properly assessed by a designated social worker for compliance with 20
paragraphs (a) and (b).
(2) A person unsuitable to work with children is not a fit and proper
person to be entrusted with the foster care of a child.
(3) Subsections (1) and (2), read with such changes as the context may
require, apply to any organisation or a group of individuals managing a 25
cluster foster care scheme.
Determination of placement of child in foster care
184. (1) Before a children’s court places a child in foster care by court
order in terms of section 156, the court must consider a report by a
designated social worker about—
30
(a) the cultural, religious and linguistic background of the child; and
(b) the availability of a suitable person with a similar background to that
of the child who is willing and able to provide foster care to the child.
(2) A child may be placed in the foster care of a person from a different
cultural, religious and linguistic background to that of the child, but only 35
if—
(a) there is an existing bond between that person and the child; or
(b) a suitable and willing person with a similar background is not readily
available to provide foster care to the child.
Number of children to be placed in foster care per household

40

185. (1) Not more than six children may be placed in foster care with a
single person or two persons sharing a common household, except where—
(a) the children are siblings or blood relations; or
(b) the court considers this for any other reason to be in the best interest of
all the children.
45
(2) More than six children may be placed in foster care in terms of a
cluster foster care scheme as prescribed.
Duration of foster care placements
186. (1) A children’s court may, despite the provisions of section
159(1)(a) regarding the duration of a court order, after a child has been in 50
foster care with a person other than a family member for more than two
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years and after having considered the need for creating stability in the
child’s life, order that—
(a) no further social worker supervision is required for that placement;
(b) no further social worker reports are required in respect of that
placement; and
5
(c) the foster care placement subsists until the child turns 18 years, unless
otherwise directed.
(2) A children’s court may, despite the provisions of section 159(1)(a)
regarding the duration of a court order and after having considered the need
for creating stability in the child’s life, place a child in foster care with a 10
family member for more than two years, extend such an order for more than
two years at a time or order that the foster care placement subsists until the
child turns 18 years, if—
(a) the child has been abandoned by the biological parents;
(b) the child’s biological parents are deceased;
15
(c) there is for any other reason no purpose in attempting reunification
between the child and the child’s biological parents; and
(d) it is in the best interest of the child.
(3) Despite the provisions of subsections (2) and (3), a social service
professional must visit a child in foster care at least once every two years to 20
evaluate the placement.
Reunification of child with biological parent
187. (1) If a children’s court placing a child in foster care is of the view
that reunification between the child and the child’s biological parents is
possible and in the best interest of the child, the court must issue the 25
placement order subject to conditions providing for a designated social
worker to facilitate such reunification as contemplated in section 156(3)(a).
(2) If the child has not been reunited with the child’s biological parents
two months before the expiry of the initial court order or any extension of
the order, the designated social worker appointed to facilitate the 30
reunification must submit a report to the children’s court—
(a) explaining why the child was not reunited with the biological parents;
and
(b) recommending any steps that may be taken to stabilise the child’s life.
(3) The children’s court considering the report may—
35
(a) order that the designated social worker must continue facilitating the
reunification; or
(b) order the termination of the reunification services if there are no
prospects of reunification.
Responsibilities and rights of foster parent

40

188. (1) The foster parent of a child has those parental responsibilities
and rights in respect of the child as set out in—
(a) the order of the children’s court placing the child in the foster care of
that foster parent;
(b) the responsibilities and rights of foster parents as may be prescribed; 45
(c) an order of the children’s court amending the initial order;
(d) an order of court assigning parental responsibilities and rights in terms
of section 23;
(e) a parenting plan between the parent or guardian of the child and the
foster parent in terms of section 33;
50
(f) any applicable provisions of this Act.
(2) An order of the children’s court may give parental rights and
responsibilities to a foster parent in addition to those normally necessary for
a foster parent if—
(a) the child has been abandoned;
55
(b) the child is an orphan; or
(c) family reunification is not in the best interest of the child.
(3) A children’s court may in terms of section 65 monitor the suitability
of the placement of a child in foster care.
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Termination of foster care
189. (1) Foster care may be terminated by a children’s court if it is in the
best interest of the child.
(2) Before terminating the foster care of a child, the court must take into
account all relevant factors, including—
5
(a) the bond that exists between the child and the child’s biological parent,
if the biological parent reclaims care of the child;
(b) the bond that developed between—
(i) the child and the foster parent; and
(ii) the child and the family of the foster parent; and
10
(c) the prospects of achieving permanency in the child’s life by—
(i) returning the child to the biological parent;
(ii) allowing the child to remain permanently in foster care with
the foster parent;
(iii) placing the child in any other alternative care; or
15
(iv) adoption of the child.
Regulations
190. The Minister, after consultation with the Minister for Justice and
Constitutional Development where court orders are regulated, may make
regulations in terms of section 306—
20
(a) prescribing the responsibilities and rights of foster parents;
(b) regulating the establishment, functioning and management of cluster
foster care schemes;
(c) prescribing the requirements with which cluster foster care schemes
and any foster care programmes provided in terms of such schemes, 25
must comply; and
(d) prescribing any other matter that may be necessary to facilitate the
implementation of this Chapter.
CHAPTER 13
CHILD AND YOUTH CARE CENTRES

30

Child and youth care centre
191. (1) A child and youth care centre is a facility for the provision of
residential care to more than six children outside the child’s family
environment in accordance with a residential care programme or
programmes suited for the children in the facility, but excludes—
(a) a partial care facility;
(b) a drop-in centre;
(c) a boarding school;
(d) a school hostel or other residential facility attached to a school;
(e) a prison; or
(f) any other establishment which is maintained mainly for the tuition or
training of children other than an establishment which is maintained
for children ordered by a court to receive tuition or training.
(2) A child and youth care centre must offer a therapeutic programme
designed for the residential care of children outside the family environment, which may include a programme designed for—
(a) the reception, care and development of children otherwise than in their
family environment;
(b) the reception, care and development of children on a shared basis with
the parent or other person having parental responsibilities;
(c) the reception and temporary safe care of children pending their
placement;
(d) the reception and temporary safe care of children to protect them from
abuse or neglect;
(e) the reception and temporary safe care of trafficked or commercially
sexually exploited children;
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(f)

the reception and temporary safe care of children for the purpose of—
(i) observing and assessing those children;
(ii) providing counselling and other treatment to them; or
(iii) assisting them to reintegrate with their families and the
community;
(g) the reception, development and secure care of children awaiting trial
or sentence;
(h) the reception, development and secure care of children with
behavioural, psychological and emotional difficulties;
(i) the reception, development and secure care of children in terms of an
order—
(i) under the Criminal Procedure Act, 1977 (Act No. 51 of 1977);
(ii) in terms of section 156(1)(h) placing the child in a child and
youth care centre which provides a secure care programme; or
(iii) in terms of section 171 transferring a child in alternative care;
(j) the reception and care of street children; or
(k) the reception and care of children for any other purpose that may be
prescribed by regulation.
(3) A child and youth care centre may in addition to its residential care
programmes, offer—
(a) the provision of appropriate care and development of children with
disabilities or chronic illnesses;
(b) therapeutic programmes;
(c) the treatment of children for addiction to dependence-producing
substances;
(d) a programme for the treatment of children with a psychiatric
condition;
(e) a programme to assist a person with the transition when leaving a child
and youth care centre after reaching the age of 18; or
(f) any other service that may be prescribed by regulation.
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Strategy to ensure sufficient provision of child and youth care centres
192. (1) The Minister, after consultation with the Ministers of Education,
of Health and of Justice and Constitutional Development, must include in
the departmental strategy a comprehensive national strategy aimed at
ensuring an appropriate spread of child and youth care centres throughout 35
the Republic providing the required range of residential care programmes
in the various regions, giving due consideration as provided in section 11 to
children with disability or chronic illness.
(2) The MEC must within the national strategy referred to in subsection
(1) provide for a provincial strategy aimed at the establishment of an 40
appropriate spread in the province of properly resourced, co-ordinated and
managed child and youth care centres providing the required range of
residential care programmes.
(3) The MEC must compile a provincial profile from time to time in order
to make the information available that is necessary for the development and 45
review of the strategies referred to in subsections (1) and (2).
(4) The provincial head of social development must maintain a record of
all available child and youth care centres in the province concerned and of
the programmes contemplated in section 191 offered by each centre.
Provision of child and youth care centres 193.
50
(1) The MEC for social development of a province must, from money
appropriated by the relevant provincial legislature, provide and fund child
and youth care centres for that province.
(2) Such child and youth care centres—
(a) must be managed and maintained in accordance with this Act; and
55
(b) must comply with—
(i) the prescribed norms and standards contemplated in section
194 and such other requirements as may be prescribed;
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(ii) the structural, safety, health and other requirements of the
municipality of the area in which the child and youth care
centre is situated.
(3) An accredited organisation operating a child and youth care centre
only qualifies for funding from money appropriated by a provincial
legislature if it complies with the norms and standards as determined by the
Minister by regulation.

5

Norms and standards for child and youth care centres
194. (1) The Minister must determine national norms and standards by
regulation after consultation with interested persons.
(2) The norms and standards contemplated in subsection (1) must relate
to the following:
(a) A residential care programme;
(b) therapeutic programmes;
(c) development programmes;
(d) permanency plans for children;
(e) individual development plans;
(f) temporary safe care;
(g) protection from abuse and neglect;
(h) assessment of children;
(i) family reunification and reintegration;
(j) after-care with the purpose of prevention and early intervention;
(k) access to and provision of adequate health care;
(l) access to schooling and education; and
(m) measures for the separation of children in secure care programmes
from children in other programmes.
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Part 1
Establishment and registration of child and youth care centre
Establishment of child and youth care centre by organ of state
195. The MEC for social development of a province must, from money 30
appropriated by the relevant provincial legislature, establish and operate
child and youth care centres for that province.
Existing government children’s home, place of safety, secure care
facility, school of industry and reform school
196. (1) As from the date on which section 195 takes effect—
(a) an existing state operated children’s home established or deemed to
have been established in terms of the Child Care Act must be regarded
as having been established in terms of section 195 as a child and youth
care centre providing a residential care programme referred to in
section 191(2)(a);
(b) an existing state operated place of safety established or deemed to
have been established in terms of the Child Care Act must be regarded
as having been established in terms of section 195 as a child and youth
care centre providing residential care programmes referred to in
section 191(2)(c) and (d);
(c) an existing state operated secure care facility established or deemed to
have been established in terms of the Child Care Act must be regarded
as having been established in terms of section 195 as a child and youth
care centre providing a residential care programme referred to in
section 191(2)(g);
(d) a government industrial school established in terms of section 33 of
the Children’s Protection Act, 1913 (Act No. 25 of 1913) must be
regarded as having been established in terms of section 195 as a child
and youth care centre providing a residential care programme referred
to in section 191(2)(h);
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(e) a reformatory established in terms of section 52 of the Prisons and
Reformatories Act, 1911 (Act No. 13 of 1911) must be regarded as
having been established in terms of section 195 as a child and youth
care centre providing a residential care programme referred to in
section 191(2)(i).
(3) The provincial department of education must provide education to the
children in the facilities mentioned in paragraphs (d) and (e).

5

Establishment of child and youth care centre by accredited
organisation
197. (1) Any accredited organisation may establish or operate a child and
youth care centre provided that the centre—
(a) is registered with the relevant provincial department of social
development;
(b) is managed and maintained in accordance with this Act and any
conditions subject to which the centre is registered;
(c) complies with the prescribed norms and standards for child and youth
care centres as contemplated in section 194 and such other requirements as may be prescribed; and
(d) complies with the structural, safety, health and other requirements of
the municipality of the area in which the child and youth care centre is
or is to be situated.
(2) Subsection (1) also applies to a child and youth care centre
established by an organ of state in terms of section 195 if the centre is
operated by an accredited organisation.
(3) With the exception of partial care facilities operated or managed by a
national or provincial state department responsible for social development,
all partial care facilities operated or managed by a national or provincial
state department must comply with subsection (1).
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Existing registered children’s home and registered shelter
199. (1) As from the date on which section 197 takes effect an existing 30
privately operated children’s home registered or deemed to be registered in
terms of the Child Care Act must be regarded as having been registered in
terms of section 196 as a child and youth care centre providing a residential
care programme mentioned in section 191(2)(a).
(2) A children’s home referred to in subsection (1) is regarded to be a 35
registered child and youth care centre for a period of five years from the
date on which that subsection takes effect, unless its registration is
withdrawn in terms of section 204 before the expiry of that period.
(3) An existing shelter registered in terms of the Child Care Act must
register as a child and youth care centre within a period of five years from 40
the date on which this section takes effect.
Notice of enforcement
199. (1) A provincial head of social development may by way of a written
notice of enforcement instruct—
(a) a person or organisation operating an unregistered child and youth 45
care centre—
(i) to stop operating that centre; or
(ii) to apply for registration in terms of section 199 within a period
specified in the notice; or
(b) a person or organisation operating a registered child and youth care 50
centre otherwise than in accordance with the provisions of this Act or
any conditions subject to which the registration was issued, to comply
with those provisions or conditions.
(2) A person or organisation operating an unregistered child and youth
care centre and who is instructed in terms of subsection (1)(a)(ii) to apply 55
for registration within a specified period may, despite the provisions of
section 196 regarding the establishment of child and youth care centres by

Page 760
39
accredited organisations, be given permission by the provincial head of
social development to continue operating the centre during that period and,
if that person applies for registration, until that person’s application has
been finalised.
(3) The Director-General or the provincial head of social development 5
may apply to the High Court for an order to instruct a person or organisation
operating a child and youth care centre, whether registered or not, to stop
operating that centre.
(4) The High Court may grant an order for costs against the person or
organisation referred to in subsection (3) if so requested by the Director- 10
General or provincial head of social development.
Application for registration or renewal of registration
200. (1) An application for registration of a child and youth care centre
established by an accredited organisation as referred to in section 196 or for
the renewal of such a registration must—
(a) be lodged with the provincial head of social development in the
relevant province in accordance with a procedure prescribed by
regulation;
(b) contain the particulars prescribed by regulation; and
(c) be accompanied by—
(i) a certified copy of the constitution or founding document of the
child and youth care centre;
(ii) a certificate issued by the municipality in which the child and
youth care centre is or is to be situated certifying that the
premises in which the centre is or is to be accommodated
complies with all structural, safety, health and other requirements of the municipality; and
(iii) any documents that may be prescribed by regulation.
(2) An applicant must provide such additional information relevant to the
application as the provincial head of social development may determine.
(3) An application for the renewal of registration must be made at least 90
days before the registration is due to expire, but the provincial head of
social development may allow a late application on good cause shown.
(4) The provincial head of social development must renew the
registration of a partial care facility before the expiration thereof if the
application for renewal was lodged at least 90 days before the registration
was due to expire as contemplated in subsection (3).
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Consideration of application
201. (1) The provincial head of social development must—
(a) consider an application for registration or for the renewal of a
registration and either refuse the application or grant the registration or
renewal with or without conditions, having regard to subsection (2);
(b) issue to the applicant a certificate of registration or renewal of
registration in the form prescribed by regulation if the application is
granted; and
(c) state in the certificate of registration the period for which the
registration will remain valid.
(2) When deciding an application the provincial head of social
development must take into account all relevant factors, including
whether—
(a) the child and youth care centre complies with—
(i) the prescribed norms and standards for child and youth care
centres contemplated in section 194 and such other requirements as may be prescribed; and
(ii) the structural, safety, health and other requirements of the
municipality in which the child and youth care centre is or is to
be situated;
(b) the applicant is a fit and proper person to operate a child and youth care
centre;
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(c) the applicant has the necessary skills, funds and resources available to
operate the child and youth care centre;
(d) each person employed at or engaged in the child and youth care centre
is a fit and proper person to assist in operating a child and youth care
centre; and
5
(e) each person employed at or engaged in the child and youth care centre
has the prescribed skills to assist in operating a child and youth care
centre.
(3) A person unsuitable to work with children is not a fit and proper
person to operate or assist in operating a child and youth care centre.
10
(4) The provincial head of social development must consider a report of
a designated social worker before deciding an application for registration or
renewal of registration.
(5) Notwithstanding the provisions of section 193(3) a provincial head of
social development may assist the person or organisation operating a child 15
and youth care centre to comply with the prescribed norms and standards
contemplated in section 194 and such other requirements as may be
prescribed.
Conditional registration
202. The registration or renewal of the registration of a child and youth 20
care centre may be granted on such conditions as the provincial head of
social development may determine, including conditions—
(a) specifying the type of residential care programme or programmes that
may or must be provided in terms of the registration;
(b) stating the period for which the registration will remain valid; and
25
(c) providing for any other matters that may be prescribed by regulation.
Amendment of registration
203. The provincial head of social development in the relevant province
may, on application in the prescribed circumstances by the holder of a
registration of a child and youth care centre, amend the registration by 30
written notice to that person.
Cancellation of registration
204. (1) The provincial head of social development in the relevant
province may cancel the registration of a child and youth care centre by
written notice to the registration holder if—
(a) the centre is not maintained in accordance with—
(i) the prescribed norms and standards contemplated in section
194 for child and youth care centres and such other requirements as may be prescribed;
(ii) any structural, safety, health and other requirements of the
municipality in which the child and youth care centre is
situated;
(iii) any organisational development plan established for the centre
as part of the quality assurance process in terms of section 211;
or
(iv) any other requirements of this Act;
(b) any condition subject to which the registration or renewal of
registration was issued is breached;
(c) the registration holder or the management of the centre contravenes or
fails to comply with a provision of this Act;
(d) the registration holder becomes a person who is not a fit and proper
person to operate a child and youth care centre; or
(e) a person who is not a fit and proper person to assist in operating a child
and youth care centre is employed at or involved in activities at the
centre.
(2) A person unsuitable to work with children is not a fit and proper
person to operate or assist in operating a child and youth care centre.
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(3) The provincial head of social development may in the case of the
cancellation of a registration in terms of subsection (1)(a), (b), (c) or (e)—
(a) suspend the cancellation for a period to allow the registration holder to
correct the cause of the cancellation; and
(b) reinstate the registration if the registration holder corrects the cause of
the cancellation within that period.
(4) The Director-General or a provincial head of social development may
assist a registration holder to comply with—
(a) the prescribed norms and standards for child and youth care centres
contemplated in section 194 and such other requirements as may be
prescribed;
(b) any structural, safety, health and other requirements of the municipality in which the child and youth care centre is situated; or
(c) any provisions of the organisational development plan established for
the centre in terms of the quality assurance process contemplated in
section 211, where the cancellation was due to a failure to comply with
those norms and standards, requirements or process.
(5) The cancellation of a registration which has not been suspended takes
effect from a date specified in the notice referred to in subsection (1), which
may not be earlier than 90 days from the date on which that notice was
given, except if—
(a) the provincial head of social development and the holder of the
registration agree on an earlier date; or
(b) the safety or protection of the children in the centre requires an earlier
date.
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Voluntary closure of child and youth care centre
205. (1) The holder of a registration of a child and youth care centre may
close the centre by—
(a) giving written notice to the provincial head of social development in
the relevant province; and
30
(b) surrendering the certificate of registration to the provincial head of
social development for cancellation.
Child in child and youth care centre to be closed
206. (1) If a child and youth care centre is to be closed as a result of the
cancellation of its registration in terms of section 204 or voluntary closure 35
of the centre in terms of section 205 every child placed in that centre must
be transferred in terms of section 171.
Appeal against and review of certain decisions
207. (1) An applicant aggrieved by a decision of a provincial head of
social development with regard to the consideration of an application for 40
registration or renewal of registration in terms of section 200, or the
conditions on which registration was granted in terms of section 201, or a
registration holder aggrieved by a decision of a provincial head of social
development to cancel the registration of a child and youth care centre in
terms of section 204, may lodge an appeal against that decision with the 45
MEC for social development.
(2) An applicant that is not satisfied with the outcome of an appeal lodged
as contemplated in subsection (1), may apply to the competent division of
the High Court to review that decision.
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Part 2
Operation and management of child and youth care centre
Management board
208. (1) Each child and youth care centre must have a management board
consisting of no fewer than six and no more than nine members.
5
(2) The members of a management board are appointed by—
(a) the MEC for social development in the relevant province in
accordance with a procedure prescribed by regulation, in the case of a
child and youth care centre which is operated by the province; and
(b) the registration holder in accordance with a procedure prescribed by 10
regulation, in the case of a privately operated child and youth care
centre.
(3) In appointing members of the management board, equitable
representation by all stakeholders, including the community in which the
child and youth care centre is located, must be ensured.
15
(4) No person unsuitable to work with children may be appointed or
continue to serve as a member of a management board.
(5) A management board functions in terms of the regulations, and may
exercise the powers and must perform the duties conferred on it in terms of
this Act.
20
(6) The management board must create a children’s forum as part of the
management board to ensure the participation of resident children in the
operation of the centre.
Manager and staff of child and youth care centre
209. (1) The person or organisation operating a child and youth care
centre must appoint or designate—
(a) a person as the manager of the centre; and
(b) a sufficient number of staff or other appropriate persons to assist in
operating the centre.
(2) A person may be appointed or designated in terms of subsection (1)
only—
(a) after following an interview process prescribed by regulation;
(b) if that person has the skills and training as prescribed; and
(c) if that is a fit and proper person to assist in operating a child and youth
care centre.
(3) A person unsuitable to work with children is not a fit and proper
person to assist in operating or serving at a child and youth care centre.
(4) The number of staff appointed or designated must be in accordance
with any staff-to-children ratios that may be—
(a) prescribed by regulation; or
(b) required in the conditions of registration of the centre.
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Management system
210. A child and youth care centre must be managed—
(a) in accordance with—
(i) a system of management that allows for a division of 45
responsibilities between the management board and the
manager of the centre and an appropriate interaction in the
exercise of those responsibilities, as may be prescribed by
regulation;
(ii) the organisational development plan established for the centre 50
in terms of its quality assurance process; and
(iii) any other requirements of this Act; and
(b) in a manner that is conducive to implementing the residential care
programme and other programmes offered at the centre.
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Quality assurance process
211. (1) The provincial head for social development must ensure that a
quality assurance process is carried out in respect of each child and youth
care centre in the manner and at the intervals as prescribed.
(2) The management board of a child and youth care centre must without 5
delay, after completion of the quality assurance process, submit a copy of
the organisational development plan established for the centre in terms of
the quality assurance process to the MEC for social development in the
province.
(3) A provincial head of social development may give advice to a child 10
and youth care centre on carrying out the quality assurance process as
contemplated in subsection (1).
Part 3
Miscellaneous
Regulations
212. The Minister may, where appropriate after consultation with the
Ministers of Education, of Health and of Justice and Constitutional
Development, in terms of section 306 make regulations prescribing—
(a) the procedure to be followed in connection with the lodging and
consideration of—
(i) applications for registration of child and youth care centres;
(ii) applications for renewal or amendment of such registrations;
and
(iii) objections to applications made in terms of sub-paragraphs (i)
and (ii);
(b) the norms and standards that child and youth care centres must comply
with;
(c) the matters with which applicants must comply before, during or after
the lodging of their applications;
(d) consultation processes that must be followed in connection with such
applications;
(e) any additional factors that must be taken into account when deciding
such applications;
(f) the procedure to be followed and the fees to be paid in connection with
the lodging and consideration of appeals in terms of this Chapter;
(g) the format and contents of registration certificates;
(h) methods and procedures to enforce compliance with registration
conditions;
(i) matters in connection with the physical attributes, operation and
management of child and youth care centres;
(j) matters in connection with residential care programmes provided at
child and youth care centres, including the setting of criteria for—
(i) the core components of such programmes; and
(ii) the implementation of such programmes;
(k) the provision of programmes at child and youth care centres to meet
the developmental, therapeutic and recreational needs of children;
(l) an assessment of and the formulation of an individual developmental
and permanency plan for each child;
(m) the powers and duties of the management boards of child and youth
care centres;
(n) the composition of management boards, which may include representation for staff and residents;
(o) matters relating to members of management boards, including—
(i) appointment procedures;
(ii) qualifications for membership;
(iii) term of office;
(iv) filling of vacancies; and
(v) suspension or termination of membership;
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(p) matters relating to the functioning of management boards, including—
(i) designation and functions of presiding members;
(ii) the convening and conduct of meetings;
(iii) quorums; and
(iv) the appointment and functioning of committees of a board;
(q) matters relating to training, qualifications and experience of staff of
child and youth care centres;
(r) matters relating to the responsibilities of and interaction between the
management board and the staff and residents of a child and youth care
centre;
(s) the reporting responsibilities of management boards and staff to the
department, person or organisation operating the child and youth care
centre;
(t) the format of the constitution or founding document of a child and
youth care centre and the matters to be regulated in such constitution
or founding document;
(u) the rights of children in child and youth care centres;
(v) management, disciplinary and other practices in child and youth care
centres;
(w) matters in connection with quality assurance processes and
organisational development plans established in terms of such
processes for child and youth care centres, including—
(i) the composition of teams to conduct internal and independent
assessments;
(ii) the qualifications of team members and the remuneration
payable to members of independent teams;
(iii) the manner in which internal and independent assessments
must be conducted;
(iv) the core components of organisational development plans;
(v) the implementation, revision and amendment of such plans;
(vi) the monitoring of implementation and reporting of violations
of such plans; and
(vii) the qualifications, functions and remuneration of mentors
appointed to oversee the implementation of such plans; and
(x) any other matter that may facilitate the implementation of this
Chapter.
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CHAPTER 14
DROP-IN CENTRES
Drop-in centres
213. A drop-in centre is a facility located at a specific place which is 40
managed for the purpose of providing basic services, excluding overnight
accommodation, to children, including street children, who voluntarily
attend the facility but who are free to leave.
Strategy concerning drop-in centres
214. (1) The Minister, after consultation with civil society and the 45
relevant interested parties, including the Ministers of Finance and Health,
must include in the departmental strategy a strategy aimed at ensuring an
appropriate spread of drop-in centres throughout the Republic, giving due
consideration as provided in section 11 to children with disability or
chronic illness.
50
(2) The MEC must—
(a) maintain a record of all the registered drop-in centres in the province
concerned;
(b) within the national strategy referred to in subsection (1), provide for a
provincial strategy to ensure an appropriate spread of drop-in centres 55
in the province.
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(3) The MEC must compile a provincial profile from time to time in order
to make the information available that is necessary for the development and
review of the strategies referred to in subsections (1) and (2).
Provision of drop-in centres
215. (1) The MEC for social development of a province may, from 5
money appropriated by the relevant provincial legislature, provide and fund
drop-in centres for that province.
(2) Such drop-in centres—
(a) must be management and maintained in accordance with this Act; and
(b) must comply with—
10
(i)
the prescribed norms and standards contemplated in section 216 and such
other requirements as may be prescribed;
(ii)
the structural safety, health and other requirements of the municipality of 15
the area where the drop-in centre is situated.
(3) The owner or manager of a drop-in centre only qualifies for funding
appropriated as contemplated in subsection (1) if the centre complies with
the prescribed norms and standards contemplated in section 216 and such
other requirements as may be prescribed.
20
Norms and standards for drop-in centres
216. (1) The Minister must determine norms and standards by regulation
after consultation with interested persons, including local government.
(2) The norms and standards contemplated in subsection (1) must relate
to the following:
(a) A safe environment for the children;
(b) adequate space and ventilation;
(c) safe drinking water;
(d) hygienic and adequate toilet facilities;
(e) access to disposal of refuse services or other adequate means of
disposal of refuse generated at the shelter or drop-in centre;
(f) a hygienic area for the preparation of food for the children.
(g) providing adequate care for the children.
(h) providing programmes in life and social skills, as well as psychosocial
services, education, primary health care and recreation.
(i) reporting of all children residing the drop-in centres to a social worker
for intervention and family reunification.
(j) drop-in centres should not be seen as a permanent or long term
placement.
(k) drop-in centres should have screened and trained staff and care givers.
(l) shelters and drop-in centres should have management committees.
(3) A drop-in centre only qualifies for funding from money appropriated
by a provincial legislature if it complies with the prescribed norms and
standards as contemplated in section 216 and such other requirements as
may be prescribed.
(4) A drop-in centre may offer such programmes appropriate to the
developmental needs of the children in that centre as may be prescribed.
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Drop-in centres to be registered
217. (1) Any person or organisation may establish or operate a drop-in
centre provided that the drop-in centre—
50
(a) is registered with the provincial head of social development of the
province where that drop-in centre is situated;
(b) is managed and maintained in accordance with any conditions subject
to which the drop-in centre is registered; and
(c) complies with—
55
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(i) the prescribed norms and standards for drop-in centres
contemplated in section 216 and such other requirements as
may be prescribed; and
(ii) the structural, safety, health and other requirements of the
municipality.
5
(2) As from the date on which this section takes effect an existing drop-in
centre registered in terms of the Child Care Act must be regarded as having
been registered as a drop-in centre in terms of this section.
(3) A drop-in centre referred to in subsection (4) is regarded to be a
registered drop-in centre for a period of five years from the date on which 10
that subsection takes effect, unless its registration is withdrawn in terms of
section 84 before the expiry of that period.
Notice of enforcement
218. (1) The provincial head of social development may by way of a
written notice of enforcement instruct—
(a) a person or organisation operating an unregistered drop-in centre—
(i) to stop operating that drop-in centre; or
(ii) to apply for registration in terms of section 217 within a period
specified in the notice; or
(b) a person or organisation operating a registered drop-in centre
otherwise than in accordance with the conditions subject to which the
registration was issued, to comply with those conditions.
(2) A person or organisation operating an unregistered drop-in centre and
who is instructed in terms of subsection (1)(a)(ii) to apply for registration
within a specified period may, despite the provisions of section 217 be
given permission by the provincial head of social development to continue
operating the drop-in centre during that period and, if that person applies for
registration, until that person’s application has been finalised.
(3) The Director-General or the provincial head of social development
may apply to the High Court for an order to instruct a drop-in centre,
whether registered or not, to stop operating that centre.
(4) The High Court may grant an order for costs against the owner of
manager of the drop-in care centre referred to in subsection (3) if so
requested by the Director-General or provincial head of social development.
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Application for registration and renewal of registration
219. (1) An application for registration or conditional registration of a
drop-in centre or for the renewal of a registration must—
(a) be lodged, in accordance with a procedure prescribed by regulation,
with the provincial head of social development in which the facility is 40
or will be situated;
(b) contain the particulars prescribed by regulation; and
(c) be accompanied by any documents that may be prescribed by
regulation;
(2) An applicant must provide such additional information relevant to the 45
application as the provincial head of social development may determine.
(3) An application for the renewal of registration must be made at least 90
days before the registration is due to expire, but the provincial head of
social development may allow a late application on good cause shown.
(4) The provincial head of social development must renew the 50
registration of a drop-in centre before the expiration thereof if the
application for renewal was lodged at least 90 days before the registration
was due to expire as contemplated in subsection (3).
Consideration of application
220. (1) The provincial head of social development must—
55
(a) consider an application for registration or conditional registration or
for the renewal of a registration, and either reject the application or
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grant the registration or renewal with or without conditions, having
regard to subsection (2); and
(b) issue to the applicant a certificate of registration, conditional
registration or renewal of registration on a form prescribed by
regulation if the application is granted.
(2) When considering an application, the provincial head of social
development must take into account all relevant factors, including
whether—
(a) the drop-in centre complies with—
(i) the prescribed norms and standards for drop-in centres
contemplated in section 216; and
(ii) the structural, safety, health and other requirements of the
municipality;
(b) the applicant is a fit and proper person to operate a drop-in centre;
(c) the applicant has the necessary skills, funds and resources available to
operate the drop-in centre;
(d) each person employed or engaged in the drop-in centre is a fit and
proper person to assist in operating a drop-in centre; and
(e) each person employed at or engaged in the drop-in centre has the
prescribed skills to assist in operating a drop-in centre.
(3) A person unsuitable to work with children is not a fit and proper
person to operate or assist in operating a drop-in centre.
(4) The provincial head of social development must consider a report of
a social service professional before deciding an application for registration,
conditional registration or renewal of registration.
(5) Notwithstanding the provisions of section 215(3) a provincial head of
social development may assist the person or organisation operating a
drop-in centre to comply with the prescribed norms and standards
contemplated in section 216 and such other requirements as may be
prescribed.
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Conditional registration
221. (1) The registration or renewal of the registration of a drop-in centre
may be granted on such conditions as the provincial head of social
development may determine, including conditions—
(a) specifying the type of services that may or must be provided in terms 35
of the registration;
(b) stating the period for which the registration will remain valid; and
(c) providing for any other matters that may be prescribed by regulation.
(2) A provincial head of social development may give advice to a drop-in
centre on complying with the prescribed norms and standards contemplated 40
in section 216 and such other requirements as may be prescribed.
Cancellation of registration
222. (1) A provincial head of social development may cancel the
registration of a drop-in centre by written notice to the registration holder
if—
45
(a) the drop-in centre is not maintained in accordance with—
(i) the prescribed norms and standards for drop-in centres
contemplated in section 216 and such other requirements as
may be prescribed; and
(ii) any other requirements of this Act;
50
(b) any condition subject to which the registration or renewal of
registration was issued is breached or not complied with;
(c) the registration holder or the management of the drop-in centre
contravenes or fails to comply with any provision of this Act;
(d) the registration holder becomes a person who is not a fit and proper 55
person to operate a drop-in centre; or
(e) a person who is not a fit and proper person to assist in operating a
drop-in centre is employed at or engaged in operating the shelter or
drop-in centre.
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(2) A person unsuitable to work with children is not a fit and proper
person to operate or assist in operating a drop-in centre.
(3) The provincial head of social development may in the case of the
cancellation of a registration in terms of subsection (1)(a), (b), (c) or (e)—
(a) suspend the cancellation for a period to allow the registration holder to 5
correct the cause of the cancellation; and
(b) reinstate the registration if the registration holder corrects the cause of
the cancellation within that period.
(4) A provincial head of social development may assist a registration
holder to comply with the prescribed norms and standards for drop-in 10
centres contemplated in section 216 and such other requirements as may be
prescribed.
Appeal against and review of certain decisions
223. (1) An applicant aggrieved by a decision of a provincial head of
social development with regard to the consideration of an application for 15
registration, conditional registration or renewal of registration in terms of
section 219, or the conditions on which registration was granted in terms of
section 221, or a registration holder aggrieved by a decision of a provincial
head of social development to cancel the registration of a drop-in centre in
terms of section 222 may lodge an appeal with the MEC for social 20
development against that decision.
(2) An applicant that is not satisfied with the outcome of an appeal lodged
as contemplated in subsection (1), may apply to the competent division of
the High Court to review that decision.
Record and inspection of and provision for drop-in centres

25

224. (1) A provincial head of social development must—
(a) maintain a record of all available drop-in centres in its area; and
(b) conduct regular inspections of drop-in centres in the province in
collaboration with the municipality where the drop-in centres are
situated to enforce the provisions of this Act.
30
(2) A province’s strategies must include strategies for the provision of
drop-in centres in the province, which must include measures—
(a) facilitating the establishment of sufficient drop-in centres in the
province;
(b) prioritising those types of drop-in centres most urgently required; and 35
(c) facilitating the identification and provision of suitable premises.
Assignment of functions to municipality
225. (1) The provincial head of social development may, by written
agreement with a municipality, assign the performance of some or all of the
functions contemplated in sections 215, 217, 218, 219, 221 and 222 to the
municipal manager if the provincial head of social development is satisfied
that the municipality complies with the prescribed requirements with
regard to the capacity of that municipality to perform the functions
concerned.
(2) The agreement must be in the prescribed form and contain the
prescribed particulars.
(3) The municipal manager referred to in subsection (1) may delegate
any power or duty assigned to him or her in terms of this section to a
designated social worker in the employ of the municipality.
(4) A delegation in terms of subsection (2)—
(a) is subject to any limitations, conditions and directions which the
municipal manager may impose;
(b) must be in writing; and
(c) does not divest the municipal manager of the responsibility concerning the exercise of the power or the performance of the duty.
(5) The municipal manager may—
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(a) confirm, vary or revoke any decision taken in consequence of a
delegation in terms of this section, subject to any rights that may have
accrued to a person as a result of the decision; and
(b) at any time withdraw a delegation.
(6) An applicant aggrieved by a decision of an official in the employ of a
municipality with regard to the consideration of an application for
registration, conditional registration or renewal of registration in terms of
section 220, or the conditions on which registration was granted in terms of
section 221, or a registration holder aggrieved by a decision of a provincial
head of social development to cancel the registration of a partial care
facility in terms of section 222 may lodge an appeal with the municipal
council against that decision.
(7) An applicant that is not satisfied with the outcome of an appeal lodged
as contemplated in subsection (6), may apply to the competent division of
the High Court to review that decision.
(8) (a) The provincial head of social development must monitor the
performance of the functions assigned in terms of this section.
(b) The provincial head of social development may by notice in writing
require the municipal manager or any other person in possession of
information required by the provincial head of social development for
purposes of monitoring the performance of the functions assigned by this
section, to provide such information to the provincial head of social
development within the period specified in the notice.
(c) If, after the functions contemplated in subsection (1) had been
assigned to a municipality, it appears that a particular municipality no
longer has the capacity to perform some or all of the functions assigned to
it, the provincial head of social development may—
(i) amend the written agreement contemplated in subsection (1); or
(ii) withdraw the assignment of the functions.
Death, abuse or serious injury of child in drop-in centre
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226. (1) If a child is seriously injured or abused while in a drop-in centre
or following an occurrence at a drop-in centre, the person operating the
drop-in centre must immediately report such injury or abuse to the
provincial head of social development.
(2) The provincial head of social development must cause the serious 35
injury or abuse of the child to be investigated.
(3) If a child dies while in partial care or following an occurrence at a
drop-in centre, the person operating the drop-in centre must immediately
after the child’s death report such death to a police official and the
provincial head of social development.
40
(4) The police official must investigate the circumstances of the death of
such child.
Regulations
227. The Minister, after consultation with the Minister of Justice and
Constitutional Development where review of decisions by the courts are 45
regulated, may make regulations in terms of section 306 concerning—
(a) the procedure to be followed in connection with the lodging and
consideration of applications for registration in terms of this Chapter
and for the renewal of registration;
(b) the different services that may be provided in terms of such 50
registrations;
(c) the procedure to be followed and the fees to be paid in connection with
the lodging and consideration of appeals in terms of this Chapter;
(d) the management of drop-in centres;
(e) any other matter that may be necessary to facilitate the implementation 55
of this Chapter.’’.
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Amendment of section 250 of Act 38 of 2005
10. Section 250 of the principal Act is hereby amended by the insertion after
subsection (2) of the following subsection:
‘‘(3) A welfare organisation referred to in section 108 which was lawfully
engaged in providing adoption services when this section took effect may, despite
the provisions of subsection (1), continue with such services for a period of two
years without being accredited in terms of section 251 to provide adoption services,
but must within that period apply for such accreditation in terms of section 251.’’.

5

Amendment of section 304 of Act 38 of 2005
11. Section 304 of the principal Act is hereby amended by the insertion before 10
subparagraph (iii) of paragraph (a) of subsection (3) of the following subparagraphs:
‘‘(i) the prescribed norms and standards referred to in section 83, 209 or 220
applicable to it;
(ii) other norms and standards as may be prescribed by regulation;’’.
Amendment of section 305 of Act 38 of 2005
12. Section 305 of the principal Act is hereby amended—
(a) by the substitution for paragraph (c) of subsection (1) of the following
paragraph:
‘‘(a) fails to comply with section 12(5), 12(9), 57(2), 110(1), 124, 126(1),
134(1) or 232(6);’’
(b) by the insertion after paragraph (d) of subsection (1) of the following
paragraphs:
‘‘(e) misappropriates money for which that person is accountable in
terms of section 136(3);
(f) fails to comply with section 78(1), 95(1), 196(1) or 215(1) after that
person has been instructed by way of a notice of enforcement in
terms of section 80, 99, 198 or 217 to comply with the relevant
section;
(g) fails to stop operating an unregistered child and youth care centre,
partial care facility or drop-in centre after that person has been
instructed by way of a notice of enforcement in terms of section 80,
198 or 217 to stop operating that child and youth care centre, partial
care facility or drop-in centre;
(h) fails to stop providing early childhood development services after
that person has been instructed by way of a notice of enforcement in
terms of section 99 to stop providing those services;
(i) directly or indirectly counsels, induces or aids any child to whom
leave of absence has been granted in terms of section 168 not to
return to the child and youth care centre or person in whose care or
temporary safe care that child has been placed, or prevents the child
from returning to that centre or person after the expiration of the
period of leave or after the cancellation of such leave;
(j) remove a child in alternative care from the Republic without the
prior written approval for such removal first being obtained in terms
of section 169;’’.
Short title and commencement
13. This Act is called the Children’s Amendment Act, 2006, and takes effect on a date
fixed by the President by proclamation in the Gazette.
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MEMORANDUM ON THE OBJECTS OF THE CHILDREN’S
AMENDMENT BILL, 2006
LEGAL-TECHNICAL BACKGROUND OF THE BILL
This Amendment Bill contains part of the envisaged Children’s Act. The Bill that was
initially submitted to Parliament (the ‘‘consolidated Bill‘‘) dealt with the full spectrum
of protection of children in both national and provincial spheres and was to be dealt with
in terms of section 76 of the Constitution of the Republic of South Africa Act, 1996
(functional area of concurrent national and provincial legislative competence). It was
later found to be a ‘‘mixed’’ Bill, including elements to be dealt with in terms of both
section 75 (functional area of national legislative competence) and section 76 of the
Constitution.
Due to its mixed character, the Deputy Speaker of the National Assembly requested
the Executive to split the consolidated Bill, which was subsequently done. The
provisions of the consolidated Bill that will apply to the national government was passed
by Parliament during 2005 as the Children’s Act, No. 38 of 2005. The provisions of the
consolidated Bill that will apply to the provincial government is contained in the current
Amendment Bill as an amendment to the Children’s Act, 2005 (the ‘‘Children’s Act‘‘).
This Amendment Bill will be dealt with in terms of section 76 of the Constitution and
will complete the Children’s Act by inserting the provisions that deal with welfare
services as delivered by the provinces.
GENERAL BACKGROUND AND OVERVIEW
The lives of children are affected by various pieces of legislation and international
conventions. Apart from section 28 of the Constitution, which deals with the rights of
children specifically, some of the statutes pertaining to children currently on the statute
book are the following:
O The Age of Majority Act, 1972 (Act No. 57 of 1972)
O The Child Care Act 1960 (Act No. 74 of 1983)
O Children’s Status Act, 1987 (Act No. 82 of 1987)
O Guardianship Act, 1993 (Act No. 192 of 1993)
O Hague Convention on the Civil Aspects of International Child Abduction Act, 1996
(Act No. 72 of 1996)
O Natural Fathers of Children born out of Wedlock Act, 1997 (Act No. 86 of 1997)
Over the past few years, it has become clear that existing legislation is not in keeping
with the realities of current social problems and no longer protects children adequately.
In addition thereto, the Republic of South Africa has acceded to various international
conventions, such as the United Nations Declaration on the Rights of the Child and the
African Charter on the Rights and Welfare of the Child, the principles of which have to
be incorporated into local legislation.
During 1997 the Minister for Social Development requested the South African Law
Reform Commission to investigate the Child Care Act, 1983 and to make recommendations to the Minister for the reform of this particular branch of the law. After an
extensive process of research and consultation, the Law Reform Commission finalised
its report and proposed a draft Children’s Bill in January 2003.
The Department of Social Development then took the process further through close
liaison with the national Departments of Justice and Constitutional Development,
Education, Health, Labour, the South African Police Service, the provinces, national
non-governmental organisations and service providers as well as the Office on the
Rights of the Child in the Presidency. After extensive discussions in the parliamentary
committees and two rounds of public hearings, the Children’s Act was finally passed by
Parliament in December 2005 and the President assented to the Children’s Act on 8 June
2006. The Children’s Act will take effect on a date fixed by the President by
proclamation in the Government Gazette.
OBJECTS
The objects of the Children’s Act are:
(a) To promote the preservation and strengthening of families;
(b) To give effect to certain constitutional rights of children;

Page 773
52
(c) To give effect to the Republic’s obligations concerning the well-being of
children in terms of international instruments binding on the Republic;
(d) To make provision for structures, services and means for promoting and
monitoring the sound physical, psychological, intellectual, emotional and
social development of children;
(e) To strengthen and develop community structures which can assist in
providing care and protection for children;
(f) To protect children from discrimination, exploitation and any other physical,
emotional or moral harm or hazards;
(g) To provide care and protection for children who are in need of care and
protection;
(h) To recognise the special needs that children with disabilities may have; and
(i) Generally, to promote the protection, development and well-being of children.
The Amendment Bill further expands on the above-mentioned objects of the
Children’s Act by proposing to insert the sections that pertain to the provincial sphere of
government. The parts to be inserted may be summarised as follows:
O Chapter 5 deals with partial care and the approval and registration of partial care
facilities, while chapter 6 regulates early childhood development and the approval
and registration of early childhood development programmes.
O Part 1 of chapter 7 makes further provision for the protection of children by
providing for a strategy for child protection and the reporting of children that has
been seriously abused, sexually abused or deliberately neglected. The designation
of child protection organisations is also regulated in this part of the Amendment
Bill. Part 4 of chapter 7 amongst others deals with child-headed households, the
unlawful removal or detention of children and corporal punishment.
O Chapter 11 provides for alternative care of children and chapters 12 and 13 further
expand on alternative care by respectively regulating foster care and child and
youth care centres.
O Chapter 13 determines that child and youth care centres must comply with certain
requirements, be registered, offer certain programmes to children in the care of
these centres, must have a management system and that a quality assurance process
must be carried out in respect of the centres.
O Chapter 14 regulates the establishment and registration of and norms and standards
for shelters and drop-in centres.
O

Other amendments proposed are amendments to bring the long title, regulations
provided for and the offences section in line with the amendments to be effected by this
Bill.
CONSULTATION
Apart from the broad consultation process followed by the South African Law
Reform Commission during its review of the Child Care Act, 1983, the Department of
Social Development also distributed the original consolidated Bill to national
departments, the provinces, non-governmental organisations and other service providers
for comment. The consolidated Bill was also published for general comment in the
Gazette on 13 August 2004. During the course of 2006, the Department of Social
Development consulted other national departments, the provinces and non-governmental organisations through the holding of a series of workshops. It is also envisaged that
public hearings on the Amendment Bill will be held once the Bill is in the parliamentary
process.
FINANCIAL IMPLICATIONS FOR STATE
The Children’s Act and the proposed Amendment Bill has been through an extensive
and detailed costing process. The process involved all national and provincial
departments that play a part in the implementation of the Children’s Act and the
proposed Children’s Amendment Bill. The final costing report was submitted to the
Minister of Social Development in July 2006.

Page 774
53
PARLIAMENTARY PROCEDURE
The Department of Social Development and the State Law Advisors are of the view
that this Amendment Bill must be dealt with by Parliament in accordance with the
procedure established by Section 76 of the Constitution.
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MUNICIPAL MANAGER

11.10.1 MUNICIPAL PARTNERSHIP FOR HUMAN RIGHTS
Collaborator No:
IDP KPA Ref No:
Meeting Date:

Good Governance and Compliance
17 November 2020

1.

SUBJECT: MUNICIPAL PARTNERSHIP FOR HUMAN RIGHTS

2.

PURPOSE
To obtain Council’s approval for entering into a partnership with a Swedish Municipality
on the topic of Human Rights. The detail of this project will be discussed and negotiated
during the inception phase. This partnership will be undertaken in accordance with the
2030 Agenda for Sustainable Development and its Global Goals.

3.

DELEGATED AUTHORITY
Council.

4.

EXECUTIVE SUMMARY
Stellenbosch Municipality (SM) has been approached by the Swedish International
Centre for Local Democracy (ICLD) to explore the possibility of entering into a
partnership with a Swedish Municipality selected by ICLD on the topic of Human Rights.
The Human Rights topic that the Municipality wants to work on with SM will be finalised
during the Inception Phase.
SM has over the years developed various programmes premised on enhancing and
protecting the Human Rights of its citizens. These programmes allow explicitly for the
inclusion of minorities, such as the disabled, the frail and infirm and provide this
traditionally marginalised group full access to its attempts at local government.
Governmentality refers to the relationship in this case between the local government and
its local community. It also refers to inclusivity and an attempt by mostly the local
government at moving away from top-down relations and the community having its voice
heard on many issues. A good example of governmentality is the Integrated
Development Plan’s public participation processes. The recent iteration of the IDP saw
new innovations being introduced to secure an inclusive process and therewith ensuring
that local government meets the community.
In essence, SM has an exportable product which has attracted the attention of in this
instance international institutions. It is therefore, incumbent upon us to strengthen our
understanding of governmentality by sharing our learnt experiences and learning from
an ages old democracy.
The programme consists of various phases and under normal circumstances runs over
a four (4) year period. The first phase is the Inception Phase which runs for one (1) year.
During this phase the exact collaboration project is finalised for implementation in the 3
outer years.
The project is funded by ICLD and will according to their programme commence in
January 2021.
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RECOMMENDATIONS
(a)

that Council notes the invitation by ICLD annexed hereto as “APPENDIX 1”;

(b)

that Council approves that Stellenbosch Municipality enters into a partnership
with a Swedish Municipality on the topic of Human Rights;

(c)

that the Municipal Manager be authorized to negotiate the terms of the
partnership agreement with the identified Swedish Municipality as per the
requirements of the Inception Phase of the partnership; and

(d)

that the Municipal Manager submits a report to Council subsequent to the
conclusion of the Inception Phase, i.e. after one (1) year or as soon as practically
possible thereafter.

6.

DISCUSSION / CONTENTS

6.1

Background
Stellenbosch Municipality has been approached by the Swedish International Centre for
Local Democracy (ICLD) to explore the possibility of entering into a partnership with a
Swedish Municipality selected by ICLD on the topic of Human Rights. One of the Human
Rights topics that the Swedish municipalities want to work on with SM, is the notion of
disability rights and access.
ICLD was directed to Stellenbosch Municipality by the Community Organisation
Resource Centre (CORC). SM and CORC has a long standing relationship which started
in the informal settlements of Langrug and Enkanini. This relationship was initially
cemented through a Memorandum of Understanding (MOU) and in recent years CORC
was appointed by the Provincial Department of Human Settlements (PDoHS) as the
preferred NGO to work with SM. The work that CORC and SM did together concentrated
on amongst others security of tenure, access to basic services and increased access to
municipal services.
On the referral by CORC, ICLD initiated contact with SM in order to establish if there are
indeed grounds to establish a partnership. Parallel to this process ICLD also
commenced with looking for a Swedish partner for SM – the latter has now been
established.
“Since we have found Stellenbosch to be a highly suitable partner, we hope that you see
the benefits of joining the programme. If so, we already have an interested Swedish
partner municipality to present to you.”
The project consists of several phases which commences with the project Initiation
Phase which is the platform for finding common grounds where the ground work for the
partnership will be done. According to ICLD, the next step would be to complete an
application for an Inception Phase, to be carried out in 2021. The final detail of the
partnership will be thrashed out through the Inception Phase of the partnership.

6.2

Discussion
Stellenbosch Municipality has entered into partnership agreements with European
municipalities before, such as municipalities in Belgium. According to the participants in
these partnerships, the learning experience has been immense and many of the lessons
learnt by both parties are to this day being implemented by the respective municipalities.
It is commonly known that the Swedish local government system is one of the most
advanced and matured systems and the lessons learnt can be immeasurable to SM. On
the other hand, SM has developed a system of governmentality through amongst others
its Integrated Human Settlements section which seriously supports the notion
developmental government. To this extent there are hopefully many lessons that can be
exchanged by SM and be imparted on a broader audience.
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It is therefore imperative that SM enters into the partnership agreement and commence
with the preparatory work of the Inception Phase.
6.3

Financial Implications
a)

ICLD is funding the project.

“… conduct a three-year project on a topic of their choice related to Human Rights, with
funding from the ICLD”
6.4

Legal Implications
The recommendations in this report comply with Council’s policies and all applicable
legislation.

6.5

Staff Implications
No staff implications to the Municipality.

6.6

Previous / Relevant Council Resolutions
None.

6.7

Risk Implications
None.

6.8

Comments from Senior Management
No comments are required from Senior Management.

RECOMMENDATIONS FROM THE EXECUTIVE MAYOR, IN CONSULTATION WITH THE
EXECUTIVE MAYORAL COMMITTEE, TO COUNCIL: 2020-11-17: ITEM 7.10.1
(a)

that Council notes the invitation by ICLD annexed hereto as “APPENDIX 1”;

(b)

that Council approves that Stellenbosch Municipality enters into a partnership with a
Swedish Municipality on the topic of Human Rights;

(c)

that the Municipal Manager be authorized to negotiate the terms of the partnership
agreement with the identified Swedish Municipality as per the requirements of the
Inception Phase of the partnership; and

(d)

that the Municipal Manager submits a report to Council subsequent to the conclusion of
the Inception Phase, i.e. after one (1) year or as soon as practically possible thereafter.

ANNEXURES
Appendix 1: Invitation
FOR FURTHER DETAILS, CONTACT:
NAME
POSITION
DIRECTORATE
CONTACT NUMBERS
E-MAIL ADDRESS
REPORT DATE

Geraldine Mettler
Municipal Manager
Municipal Manager
021 808 8025
municipal.manager@stellenbosch.gov.za
9 November 2020
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12.

CONSIDERATION OF ITEMS, REPORTS, COMMUNICATIONS, PETITIONS AND
APPLICATIONS SUBMITTED VIA THE OFFICE OF THE MUNICIPAL MANAGER

12.1

MUNICIPAL PUBLIC ACCOUNTS COMMITTEE (MPAC): [CLLR WF PIETERSEN]

12.1.1 CONSIDERATION OF EXPENDITURE INCURRED RELATING TO SERVICES
RENDERED BY KILOTREADS (PTY) LTD
Collaborator No:
IDP KPA Ref No:
Meeting Date:

Good Governance
05 November 2020 & 25 November 2020

1.

SUBJECT: CONSIDERATION OF EXPENDITURE INCURRED RELATING TO
SERVICES RENDERED BY KILOTREADS (PTY) LTD

2.

PURPOSE OF REPORT
To provide information regarding the expenditure incurred for investigation by MPAC
and to be recommended to and consideration by Council to ratify the expenditure in
terms of the MFMA Section 32 (2). The expenditure with regard to the procurement of
services for the supply, delivery, repair and fitment of tyres on various vehicles for
Waste Management during the months of November and December 2019 is regarded
as irregular because it breached the procurement process.

3.

DELEGATED AUTHORITY
Council

4.

EXECUTIVE SUMMARY
FQ 16/19 was awarded to Kilotreads (Pty) Ltd on 9 November 2018 for the supply,
deliver, repair and fitment of tyres on vehicles for Waste Management Services.
Various order numbers were generated on this FQ with the last order number being,
Order Number: 357 798 (Annexure B) which was generated on 18 November 2019 for
a total amount of R30 000 (incl. VAT) for all tyres on the FQ. The official in charge of
fleet services was given the incorrect impression by the service provider that there were
sufficient funds on the order. The services of Kilotreads (Pty) Ltd were immediately
terminated once this information came to light and a new FQ process was initiated. The
work performed was thus based on the expired FQ and the service rendered continued
by default.

5.

RECOMMENDATION
For MPAC consideration.

6.

DISCUSSION
The Waste Management Department requires an external service provider to supply,
deliver, repair and fit tyres on various vehicles utilised by this department. Waste
collection and transport thereof remains a core functional activity for continued service
delivery, and it is thus essential that the fleet is fitted with tyres and are legally compliant
to render the service to the public.
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The procurement of a service provider was done via an FQ process, and Kilotreads
(Pty) Ltd was the successful service provider. The official in charge of fleet services for
Waste Management, Mr A Heyns was given the incorrect impression by the service
provider’s representative, Mr P Venter that there were sufficient funds on the order (see
attached emails – Annexure A). When it came to light that this was not the case, the
services of Kilotreads (Pty) Ltd was stopped with immediate effect.
The intent was in good faith as it was not on purpose, and in the interest of continued
service delivery.
While the process was admittedly flawed, it is agreed that there were no male fide,
personal gain or loss for Council, and it is requested that consideration be given to
certify the expenditure as irrecoverable and that it be written off.
As recommended in similar recent instances, the need is recognized for improvement
and correct procedures in general, with the need for a training program for all level of
managers undertaking financial transactions on behalf of Council to be trained or
retrained. It is especially important for staff to be informed of correct procedures and
the implications of latest financial circulars, changes to policy, etc. The administration
has requested the drafting of the necessary SOP’s in the corporate SOP project, which
will also assist in removing the risk of a recurrence.
7.

FINANCIAL IMPLICATIONS
Provision has been made from 20190703005940 in the 2019/20 budget for the amount
of R9 407(VAT incl.) – Annexure C

8.

LEGAL IMPLICATIONS
The recommendations in this report comply with Council’s policies and all applicable
legislation
Supply Chain Management Policy, 4.36.1a (i)
Supply Chain Management Policy, 4.36.b
Supply Chain Regulation 36(1)
MFMA Section 32(2)

9.

RISK IMPLICATIONS
All intent was in good faith, the breach can be attributed to the initial planning processes
and the lack of capacity with regard to ensuring required financial compliances are
adhered to.

10.

CONCLUSION
It is acknowledged that there were minor breaches of the procurement processes. If
the process was followed correctly however, the outcome and cost would have been
identical. Council incurred no loss during this process and there was no intentional
disregard of Council’s procurement processes. It is therefore requested that the
expenditure be written off because the services were rendered. As part of
consequence management, the necessary disciplinary actions will be followed against
the defaulting individuals.
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COMMENTS FROM THE MUNICIPAL MANAGER
Contract management remains the responsibility of the user department to ensure that
sufficient funds are available. In an email dated 28/11/2019, the service provider
indicated only R1997.00 is left on the order which was a clear indication that the order
was not sufficient. Better checks and balances to be put in place by the department.
The municipality did receive the service and there was value for money. Officials
concerned should be counselled re non-compliance and a Standard Operating
Procedure with clear checks and balances put in place to prevent recurrence.

12.

COMMENTS FROM SUPPLY CHAIN MANAGER
Supply Chain Management take note and will again communicate the SCM governance
and compliance framework to all user departments.

MPAC MEETING: 2020-11-05: ITEM 5.1
MPAC took note of the circumstances and facts as provided in the report, as well as the input
from administration with reference to the assurance that matters are now in place to ensure
uninterrupted service delivery especially over the holiday period.

RECOMMENDATIONS FROM MPAC TO COUNCIL: 2020-11-05: ITEM 5.1
(a)

that Council certifies the irregular expenditure to the amount of R 9407,00
(excluding VAT) as irrecoverable; and

(b)

that Council writes off the irregular expenditure as irrecoverable in terms of the
MFMA Section 32(2).

ANNEXURES
Annexure A – Email correspondence between official and service provider
Annexure B – Order 357798 (FQ 16/19)
Annexure C – Invoices

FOR FURTHER DETAILS CONTACT:
NAME
POSITION
DIRECTORATE
CONTACT NUMBERS
E-MAIL ADDRESS
REPORT DATE

Deon Louw
Director: Infrastructure Services
Infrastructure Services
021 808 8213
Deon.louw@stellenbosch.gov.za
16 October 2020
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12.1.2 CONSIDERATION OF EXPENDITURE INCURRED RELATING TO SERVICES
RENDERED BY SIYAYA TYRES
Collaborator No:
IDP KPA Ref No:
Meeting Date:

Good Governance
05 November 2020 & 25 November 2020

1.

SUBJECT: CONSIDERATION OF EXPENDITURE INCURRED RELATING TO
SERVICES RENDERED BY SIYAYA TYRES

2.

PURPOSE OF REPORT
To provide information regarding the expenditure incurred for investigation by MPAC
and to be recommended for consideration by Council to ratify the expenditure in terms
of the MFMA Section 32 (2). The expenditure with regard to the procurement of services
for the supply, delivery, repair and fitment of tyres on various vehicles for Waste
Management during the festive period in December 2019 is regarded as irregular
because it breached the procurement process.

3.

DELEGATED AUTHORITY
Council

4.

EXECUTIVE SUMMARY
During the festive season of 2019, the period 24 December 2019 to 14 January 2020,
Waste Management Services was required to render an essential service. A very
important component of the waste management service is the transfer of all waste
collected in the WC024, to Vissershok Private landfill in Cape Town. The transferring
of waste from the Municipality to a landfill needs to be conducted without any
interruption. The transferring of waste is reliant on a digger loader to load waste and
the digger loader is prone to tyre punctures because of the sharp objects in the waste.
The former Foreman: Disposal from the Waste Management Department was
responsible to ensure that the transfer station is operational had he required the
services of a tyre company to repair and/or replace tyres. He requested the approval
from the former Senior Manager: Mr Saliem Haider, (acting Director: Infrastructure
Services at the time), to use the services of Siyaya Tyres to do repairs on the tyres.
According to the former Foreman, Siyaya Tyres was the only company available during
this time, as other companies had closed for the festive season. According to the then
Senior Manager, a once off permission was granted, however the former Foreman
interpreted the approval as on-going approval until a service provider had been
appointed. The services of Siyaya Tyres were immediately terminated once this
information came to light and a FQ process was initiated.

5.

RECOMMENDATION
For MPAC consideration

6.

DISCUSSION
The Solid Waste Management Department requires an external service provider to
supply, deliver, repair and fit tyres on various vehicles utilised by this department.
Waste collection and transport thereof remains a core functional activity for continued
service delivery, and it is thus essential that the fleet is fitted with tyres fit and legally
compliant to render the service to the public.
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The procurement of a service provider was usually done via an FQ process. During the
festive season of December 2019 no service provider had been appointed. The official
in charge of the waste transfer station urgently needed tyre repairs to be done to ensure
incoming waste was moved to Vissershok Waste Disposal facility.
The intent was in good faith as it was not on purpose, and in the interest of continued
service delivery.
While the process was admittedly flawed, it is agreed that there was no male fide,
personal gain or loss for Council, and it is requested that consideration be given to
certify the expenditure as irrecoverable and that it be written off.
As recommended in similar recent instances, the need is recognised for improvement
and correct procedures in general, with the need for a training program for all level of
managers undertaking financial transactions on behalf of Council to be trained or
retrained. It is especially important for staff to be informed of correct procedures and
the implications of latest financial circulars, changes to policy, etc. The administration
has requested the drafting of the necessary SOP’s, which will also assist in removing
the risk of a recurrence.
7.

FINANCIAL IMPLICATIONS
Provision has been made from 20190703005940 in the 2019/20 budget for the amount
of R 70 270.22 (VAT Incl.) (VAT incl.).

8.

LEGAL IMPLICATIONS
The recommendations in this report comply with Council’s policies and all applicable
legislation
Supply Chain Management Policy, 4.36.1a (i)
Supply Chain Management Policy, 4.36.b
Supply Chain Regulation 36(1)
MFMA Section 32(2)

9.

RISK IMPLICATIONS
All intent was in good faith, the breach can be attributed to the initial planning processes
and the lack of capacity with regard to ensuring required financial compliances are
adhered to.

10.

CONCLUSION
It is acknowledged that there were minor breaches of the procurement processes. If
the process was followed correctly however, the outcome and cost would have been
identical. Council incurred no loss during this process and there was no intentional
disregard of Council’s procurement processes. It is therefore requested that the
expenditure be written off because the services were rendered.

11.

COMMENTS FROM THE MUNICIPAL MANAGER
Note the comments from the department, however in circumstances like the above; a
deviation would have been the appropriate mechanism. Clear training to be given to
this section as it is a recurring issue with regard to procedure not being followed.
Counselling sessions to be arranged with relevant officials. Standard Operating
Procedures to be workshopped with this section. Department should consider a tender
dealing with tyres and repairs to prevent this as it is a recurring service. Municipality
received the service and suffered no loss.
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COMMENTS FROM SUPPLY CHAIN MANAGER
Supply Chain Management take note and will again communicate the SCM governance
and compliance framework to all user departments

MPAC MEETING: 2020-11-05: ITEM 5.2
MPAC took note of the circumstances and facts as provided in the report, as well as the input
from administration. MPAC is particularly pleased to note that Standard Operating Procedures
are diligently being applied.

RECOMMENDATIONS FROM MPAC TO COUNCIL: 2020-11-05: ITEM 5.2
(a)

that Council certifies the irregular expenditure to the amount of R70 270,22
(excluding VAT) as irrecoverable; and

(b)

that Council writes off the irregular expenditure as irrecoverable in terms of the
MFMA Section 32(2).

ANNEXURE
Annexure A:

Invoices

FOR FURTHER DETAILS CONTACT:
NAME
POSITION
DIRECTORATE
CONTACT NUMBERS
E-MAIL ADDRESS
REPORT DATE

Deon Louw
Director: Infrastructure Services
Infrastructure Services
021 808 8213
Deon.louw@stellenbosch.gov.za
15 October 2020
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CONSIDERATION OF EXPENDITURE INCURRED RELATING TO LOCAL
PRODUCTION AND CONTENT

Collaborator No:
IDP KPA Ref No:
Meeting Date:

Good Governance
05 November 2020 & 25 November 2020

1.

SUBJECT: CONSIDERATION OF EXPENDITURE INCURRED RELATING TO LOCAL
PRODUCTION AND CONTENT

2.

PURPOSE OF REPORT
To provide information regarding the irregular expenditure incurred relating to local
production and content and, to be recommended and considered by Council to certify
the expenditure as irrecoverable and to be written off by Council as per the Stellenbosch
Municipal Supply Chain Management Policy (2020/2021) embodied from the principles
as specified in the Preferential Procurement Regulations of 2017.

3.

DELEGATED AUTHORITY
Council

4.

EXECUTIVE SUMMARY
Preferential Procurement Regulations (PPR) 2017, PPR 8(2), requires that, an organ of
the state must, in case of a designated sector, advertise the invitation to tender with a
specific condition that only locally produced or locally manufactured goods, meeting the
stipulated minimum threshold for local production and content, will be considered.
The Auditor-General, in its findings during the 2017/2018 financial year, identified that
the Municipality did not include a specific condition that local production and content is
applicable when inviting bidders to tender (advertisement). Furthermore the Municipality
also did not include the local production and content in the bid documents (MBD 6.2) and
the suppliers declared accordingly. The Auditor-General concluded that the tender award
does not comply with Preferential Procurement Regulations 2017.
However, the Municipality disagrees with the findings of the Auditor-General, as the
PPFA Regulations of 2017 does not stipulate in brackets (advertisement) as alluded in
the findings. In order to advertise, the invitation to tender places emphasis on the tender
document that need to include the minimum thresholds (MBD6.2) that are advertised as
a complete document and from which potential bidders submit bid offers.
Irregular expenditure is defined in the Municipal Finance Management Act (Act 56 of
2003) as expenditure incurred by a municipality or municipal entity in contravention of,
or that is not in accordance with, a requirement of the supply chain management policy
of the municipality or entity or any of the municipality’s by-laws giving effect to such
policy, and which has not been condoned in terms of such policy or by-law. Furthermore
expenditure incurred means the amounts that were expensed or work done, therefore
the MPAC and municipal council can only considered amounts already expensed.
This item did serve before MPAC and was certified as irrecoverable and written-off by
the municipal council, but council only considered the expenditure that was incurred up
to that specific point. This return item is to consider the expenditure that was incurred
subsequent to council’s resolution.
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RECOMMENDATION
For MPAC consideration

6.

DISCUSSION
Background
The Auditor-General, in its findings during the 2017/2018 financial year, identified that
the Municipality did not include a specific condition that local production and content is
applicable when inviting bidders to tender (advertisement). Furthermore the Municipality
also did not include the local production and content in the bid documents (MBD 6.2) and
the suppliers declared accordingly. The Auditor-General concluded that the tender award
does not comply with Preferential Procurement Regulations 2017.
However, the Municipality disagrees with the findings of the Auditor-General, as the
PPFA Regulations of 2017 does not stipulate in brackets (advertisement) as alluded in
the findings. In order to advertise, the invitation to tender places emphasis on the tender
document that need to include the minimum thresholds (MBD6.2) that are advertised as
a complete document and from which potential bidders submit bid offers.
The Municipality seeks to encourage socio-economic transformation within the area of
Stellenbosch. To achieve this, empowerment goals have been set, which aim to redress
the skewed distribution of wealth and therefore contribute to the alleviation of poverty.
The Municipality encourages increased usage of local resources, stimulation of skills
development and transfer, fast tracking the growth and ensures sustainability of SMME’s.
It is further imperative to note that the SCM regulations under public invitation of
competitive bids specifically refer to the fact that:
A supply chain management policy must determine tile procedure for the invitation of
competitive bids, and must stipulate –
“that any invitation to prospective providers to submit bids must be by means of a public
advertisement in newspapers commonly circulating locally, the website of the
municipality or municipal entity or any other appropriate ways (which may include an
advertisement in the Government Tender Bulleting)”.
Confirmation was presented by National Treasury in this regard. No financial loss
incurred or any misuse or loss of a public resource or no substantial harms to the public
sector or general public resulted due to this omission. Management has followed due
processes to ensure that tenders complied with the requirements of the regulations
relating to local production and content.
The Municipality has strengthened its internal controls tremendously. The advertisement
has been amended to include the full conditions of local content. We have also
implemented a control to send the specification/BOQ to the DTI to confirm if local content
is applicable to a certain tender if we as a Municipality are unsure / divided. The DTI then
confirms if local content should be applied or not. The BSC (who consists of the
Directors) reviews the document and verify the local content in the document as well as
DTI confirmation where applicable. We are confident that sufficient controls are in place
but constantly strive to improve and streamline the process.
The table below depicts the matter raised by the Auditor-General during audit and as a
corrective measure, the administration is requesting Council to write off these irregular
expenditures with the explanations and recommendation given.
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Tender No.

Description

Supplier
Name

Total Award

Expenditure

B/SM 095 17

Construction of the
Plankenburg main
outfall sewer and
associated works
phase 2 & 3.

CSV
ConstructionWezan JV.

R 92 462 923.09

R 43 610 656.28

BSM 95/17 (Plankenburg main outfall sewer) – This tender entails the excavation of
trenches up to 5 meters deep and the installation of larger diameter sewer pipes. From
inspecting the Bill of Quantities it follows that items that was perceived to relate to local
content items like cables actually refer to ancillary payment items for construction work
close to existing services (like cables). Reference to project specifications was done to
confirm this. If there are items of local content nature it would be negligible in comparison
to the R77 million award. It would for instance not be a factor for any contractor not to
submit a tender. Several bids were indeed received.
Irregular expenditure is defined in the Municipal Finance Management Act (Act 56 of
2003) as expenditure incurred by a municipality or municipal entity in contravention of,
or that is not in accordance with, a requirement of the supply chain management policy
of the municipality or entity or any of the municipality’s by-laws giving effect to such
policy, and which has not been condoned in terms of such policy or by-law. Furthermore,
expenditure incurred means the amounts that were expensed or work done, therefore
the MPAC and municipal council can only considered amounts already expensed.
This item did serve before MPAC and was certified as irrecoverable and written-off by
the municipal council, but council only considered the expenditure that was incurred up
to that specific point. This return item is to consider the expenditure that was incurred
subsequent to council’s resolution.
7.

FINANCIAL IMPLICATIONS
Financial implications relating to irregular expenditure that incurred on the local
production and content.

8.

LEGAL IMPLICATIONS
Supply Chain Management Regulations
Preferential Procurement Regulations (PPR) 2017
Municipal Management Finance Act

9.

RISK IMPLICATIONS
Reporting irregular expenditure timeously

10.

MUNICIPAL MANAGER’S COMMENT
SCM processes around local production and content have been changed to provide for
more stringent processes to prevent the re-occurrence. It should be noted that this
tender was awarded at the beginning of 2017/18 and all revised processes have been
implemented.
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MPAC MEETING: 2020-11-05: ITEM 5.3
MPAC took note of the circumstances and facts as provided in the report, as well as the input
by the Office of the Auditor-General.

RECOMMENDATIONS FROM MPAC TO COUNCIL: 2020-11-05: ITEM NO. 5.3
(a)

that Council certifies the irregular expenditure of the second year of the contract to
the amount of R 43 610 656, 28 (excluding VAT) as irrecoverable; and

(b)

that Council writes off the irregular expenditure as irrecoverable in terms of the
MFMA Section 32(2).

FOR FURTHER DETAILS CONTACT:
NAME
POSITION
DIRECTORATE
CONTACT NUMBERS
E-MAIL ADDRESS

Kevin Carolus
Chief Financial Officer
Financial Services
021 808 8528

REPORT DATE

22 October 2020

kevin.carolus@stellenbosch.gov.za
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13.

REPORTS BY THE MUNICIPAL MANAGER

13.1

SCHEDULE OF PROPOSED DATES FOR MEETINGS OF COUNCIL, MAYORAL
COMMITTEE, STANDING COMMITTEES AND OTHER COMMITTEES OF
COUNCIL FOR THE 2021 CALENDAR YEAR

Collaborator No:
IDP KPA Ref No:
Meeting Date:

Good Governance
25 November 2020

1.

SUBJECT: SCHEDULE OF PROPOSED DATES FOR MEETINGS OF COUNCIL,
MAYORAL COMMITTEE, STANDING COMMITTEES AND OTHER COMMITTEES
OF COUNCIL FOR THE 2021 CALENDAR YEAR

2.

PURPOSE
To inform Council of the schedule of proposed dates for meetings of Council, Mayoral
Committee, Standing Committees and other Committees of Council for the 2021
calendar year.

3.

DELEGATED AUTHORITY
The Speaker determines the dates of Municipal Council meetings. Dates for other
meetings are determined by the Speaker in consultation with the various chairpersons
of the meetings. The Executive Mayor may determine dates for the Mayoral Committee.

4.

EXECUTIVE SUMMARY
An annual schedule of proposed dates for meetings is compiled in the interest of good
governance and proper order. Besides complying with legislated requirements, a
schedule of proposed dates of meetings enables councillors to plan their events,
engagements and community activities.
Section 19 of the Local Government: Municipal Systems Act, 32 of 2000, stipulates
that:
“The municipal manager of a municipality must give notice to the public, in a manner
determined by the municipal council, of the time, date and venue of every (a)

ordinary meeting of the council; and

(b)

special or urgent meeting of the council, except when time constraints make
this impossible.”

In line with legislated requirements, the publishing of such a schedule of proposed
dates for meetings in the media and on the municipal website, seeks to foster a healthy
culture of public involvement and participation in Council affairs.
5.

RECOMMENDATIONS
(a)

that the schedule with the proposed dates for Council meetings, Mayoral
Committee meetings, Standing Committees and other committees of Council
for the 2021 calendar year (attached as APPENDIX 1), be noted;

(b)

that Council determines that the notice to the public of the time, date and
venue of said meetings, as provided for in Section 19 of the Local Government:
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Municipal Systems Act, 32 of 2000, must be given on the Municipal website
and in a newspaper that circulates in the WC024; and
(c)

that it be noted that the Speaker, as provided for in the Standing Rules and
Order By-Law and the Systems Act, determines the dates of Council meetings
and may call urgent- or special Council meetings over and above the proposed
scheduled meetings and may vary the dates in the schedule if and when
needed.

6.

DISCUSSION / CONTENT

6.1

Background
A municipality is required to enable the local community to participate in the affairs of
the municipality. Sections 17 and 20 of the Local Government: Municipal Systems Act,
32 of 2000, refer to meetings of the municipal council and those of its committees as
mechanisms that are open to the public to enable community participation.
As stipulated in Section 19 of the Local Government: Municipal Systems Act, 32 of
2000, “the municipal manager of a municipality must give notice to the public, in a
manner determined by the municipal council, of the time, date and venue of every (a)

ordinary meeting of the council; and

(b)

special or urgent meeting of the council, except when time constraints make this
impossible.”

In line herewith, it is prudent to publish the entire year’s schedule of meetings in order
to facilitate effective planning and to foster community participation.
6.2

Discussion
The typical pattern used for setting up the monthly cycle of meeting dates is as follows:
the Mayoral Committee meeting is on the second Wednesday of the month, and
Council meets on the fourth Wednesday of the month. Section 79 and 80 committee
meetings are also scheduled monthly as required.
Section 80 committees are established to assist the Executive Mayor in the daily
performance and exercise of statutory and delegated functions and powers; therefore,
the Section 80 committees will only meet after a referral has been made by the
Executive Mayor to the relevant member of the Mayoral Committee for advice on the
matter. Meeting dates are provisionally scheduled each month for all of the Section 80
committees although these may not necessarily convene on those dates or at all.
The schedule of proposed dates for meetings, attached as APPENDIX 1, indicates the
proposed meeting dates and times of Council, the Mayoral Committee, Section 80
(Standing) Committees, and other Statutory Committees of Council. The bi-annual
periods that Council will be in recess are also indicated on the schedule.
Notwithstanding the schedule of proposed dates for Council meetings, the Speaker
may exercise the prerogative, as provided for in Rule 5 of the Standing Rules and Order
By-Law, to also call urgent- or special Council meetings as and when required, which
are not reflected in the schedule.

6.3

Financial Implications
Meetings are currently held on the virtual MS Teams platform. Expenditure is dealt with
in the approved budget.
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Legal Implications
The recommendations in this report comply with Council’s policies and all applicable
legislation, notably the Local Government: Municipal Systems Act; and the
Stellenbosch Municipality Rules and Order By-Law.
This item does not require public participation.

6.5

Staff Implications
This item has no staff implications for the municipality.

6.6

Previous / Relevant Council Resolutions
The Stellenbosch Council ordinarily approves the ensuing year’s meeting schedule by
November of each year.

6.7

Risk Implications
This item has no risk implications for the municipality.

6.8

Comments from Senior Management

6.8.1

Municipal Manager
The item and recommendations are supported.

ANNEXURE
Appendix 1:

Schedule of proposed dates for Council & Committee Meetings for 2021

NAME

Annalene De Beer

POSITION

Director: Corporate Services

DIRECTORATE

Corporate Services

CONTACT NUMBERS

021-808 8018

E-MAIL ADDRESS

Annalene.DeBeer@stellenbosch.gov.za

REPORT DATE

18 November 2020
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SCHEDULE OF PROPOSED DATES FOR
COUNCIL & COMMITTEE MEETINGS FOR 2021

DATE

DAY

MEETING

TIME

COUNCIL IN RECESS: 04 DECEMBER 2020 – 10 JANUARY 2021

JANUARY
20 January

Wednesday

Mayoral Committee

10:00

25 January

Monday

Local Labour Forum (LLF)

14:00

27 January

Wednesday

COUNCIL

10:00

Adjustments Budget; Section 52 Budget Report;
Section/s 71 and 72 reporting; Draft Annual Report

FEBRUARY
02 February

Tuesday

Planning, Local Economic Development & Tourism

14:00

03 February

Wednesday

Human Settlements

10:00

03 February

Wednesday

Rural Management

12:00

03 February

Wednesday

Community and Protection Services

14:00

04 February

Thursday

Youth, Sports & Culture

10:00

04 February

Thursday

Infrastructure Services

14:00

08 February

Monday

Parks, Open Spaces and Environment

10:00

08 February

Monday

Corporate Services

15:00

09 February

Tuesday

Financial Services

14:00

10 February

Wednesday

Mayoral Committee

10:00

18 February

Thursday

Municipal Public Accounts Committee (MPAC)

10:00

22 February

Monday

Local Labour Forum (LLF)

14:00

Page 910
DATE

DAY

MEETING

TIME

MARCH
02 March

Tuesday

Planning, Local Economic Development & Tourism

14:00

03 March

Wednesday

Human Settlements

10:00

03 March

Wednesday

Rural Management

12:00

03 March

Wednesday

Community and Protection Services

14:00

04 March

Thursday

Youth, Sports & Culture

10:00

04 March

Thursday

Infrastructure Services

14:00

08 March

Monday

Parks, Open Spaces and Environment

10:00

08 March

Monday

Corporate Services

15:00

09 March

Tuesday

Financial Services

14:00

17 March

Wednesday

Mayoral Committee

10:00

18 March

Thursday

Municipal Public Accounts Committee (MPAC)

10:00

SUNDAY 21 MARCH: HUMAN RIGHTS DAY – 22 MARCH PUBLIC HOLIDAY
29 March

Monday

Local Labour Forum (LLF)

14:00

31 March

Wednesday

COUNCIL

10:00

Draft Budget, IDP and SDBIP

APRIL
01 April

Thursday

Youth, Sports & Culture

10:00

01 April

Thursday

Infrastructure Services

14:00

FRIDAY 02 APRIL: GOOD FRIDAY // MONDAY 05 APRIL: FAMILY DAY
06 April

Tuesday

Planning, Local Economic Development & Tourism

14:00

07 April

Wednesday

Human Settlements

10:00

07 April

Wednesday

Rural Management

12:00

07 April

Wednesday

Community and Protection Services

14:00

12 April

Monday

Parks, Open Spaces and Environment

10:00

12 April

Monday

Corporate Services

15:00

13 April

Tuesday

Financial Services

14:00

14 April

Wednesday

Mayoral Committee

10:00

22 April

Thursday

Municipal Public Accounts Committee (MPAC)

10:00

26 April

Monday

Local Labour Forum (LLF)

14:00

TUESDAY 27 APRIL: FREEDOM DAY
28 April

Wednesday

COUNCIL

10:00
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DATE

DAY

MEETING

TIME

MAY
SATURDAY 01 MAY: WORKERS’ DAY
04 May

Tuesday

Planning, Local Economic Development & Tourism

14:00

05 May

Wednesday

Human Settlements

10:00

05 May

Wednesday

Rural Management

12:00

05 May

Wednesday

Community and Protection Services

14:00

06 May

Thursday

Youth, Sports & Culture

10:00

06 May

Thursday

Infrastructure Services

14:00

10 May

Monday

Parks, Open Spaces and Environment

10:00

10 May

Monday

Corporate Services

15:00

11 May

Tuesday

Financial Services

15:00

12 May

Wednesday

Mayoral Committee

10:00

20 May

Thursday

Municipal Public Accounts Committee (MPAC)

10:00

26 May

Wednesday

COUNCIL

10:00

Approval of budget and IDP and related documents
31 May

Monday

Local Labour Forum (LLF)

14:00

JUNE
01 June

Tuesday

Planning, Local Economic Development & Tourism

14:00

02 June

Wednesday

Human Settlements

10:00

02 June

Wednesday

Rural Management

12:00

02 June

Wednesday

Community and Protection Services

14:00

03 June

Thursday

Youth, Sports & Culture

10:00

03 June

Thursday

Infrastructure Services

14:00

07 June

Monday

Parks, Open Spaces and Environment

10:00

07 June

Monday

Corporate Services

15:00

08 June

Tuesday

Financial Services

14:00

09 June

Wednesday

Mayoral Committee

10:00

WEDNESDAY 16 JUNE: YOUTH DAY
17 June

Thursday

Municipal Public Accounts Committee (MPAC)

COUNCIL IN RECESS: 25 JUNE – 18 JULY

10:00
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DATE

DAY

MEETING

TIME

JULY
21 July

Wednesday

Mayoral Committee

10:00

22 July

Thursday

Municipal Public Accounts Committee (MPAC)

10:00

26 July

Monday

Local Labour Forum (LLF)

14:00

28 July

Wednesday

COUNCIL

10:00

Sec 52 Report on implementation of budget

AUGUST
02 August

Monday

Parks, Open Spaces and Environment

10:00

02 August

Monday

Corporate Services

15:00

03 August

Tuesday

Planning, Local Economic Development & Tourism

14:00

04 August

Wednesday

Human Settlements

10:00

04 August

Wednesday

Rural Management

12:00

04 August

Wednesday

Community and Protection Services

14:00

05 August

Thursday

Youth, Sports & Culture

10:00

05 August

Thursday

Infrastructure Services

14:00

MONDAY 09 AUGUST WOMEN’S DAY
10 August

Tuesday

Financial Services

14:00

18 August

Wednesday

Mayoral Committee

10:00

19 August

Thursday

Municipal Public Accounts Committee (MPAC)

10:00

24 August

Tuesday

COUNCIL

10:00

Adjustments/Roll-over Budget and Budget/IDP time
schedule (Process Plan)
30 August

Monday

Local Labour Forum (LLF)

14:00
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DATE

DAY

MEETING

TIME

SEPTEMBER
01 September

Wednesday

Human Settlements

10:00

01 September

Wednesday

Rural Management

12:00

01 September

Wednesday

Community and Protection Services

14:00

02 September

Thursday

Youth, Sports & Culture

10:00

02 September

Thursday

Infrastructure Services

14:00

06 September

Monday

Parks, Open Spaces and Environment

10:00

06 September

Monday

Corporate Services

15:00

07 September

Tuesday

Planning, Local Economic Development & Tourism

14:00

14 September

Tuesday

Financial Services

14:00

15 September

Wednesday

Mayoral Committee

10:00

23 September

Thursday

Municipal Public Accounts Committee (MPAC)

10:00

FRIDAY 24 SEPTEMBER: HERITAGE DAY
27 September

Monday

Local Labour Forum (LLF)

14:00

OCTOBER
05 October

Tuesday

Planning, Local Economic Development & Tourism

14:00

06 October

Wednesday

Human Settlements

10:00

06 October

Wednesday

Rural Management

12:00

06 October

Wednesday

Community and Protection Services

14:00

07 October

Thursday

Youth, Sport & Culture

10:00

07 October

Thursday

Infrastructure Services

14:00

11 October

Monday

Parks, Open Spaces and Environment

10:00

11 October

Monday

Corporate Services

15:00

12 October

Tuesday

Financial Services

14:00

13 October

Wednesday

Mayoral Committee

10:00

21 October

Thursday

Municipal Public Accounts Committee (MPAC)

10:00

25 October

Monday

Local Labour Forum (LLF)

14:00

27 October

Wednesday

COUNCIL

10:00

Quarterly report: (Sec 52) implementation
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DATE

DAY

MEETING

TIME

NOVEMBER
02 November

Tuesday

Planning, Local Economic Development & Tourism

14:00

03 November

Wednesday

Human Settlements

10:00

03 November

Wednesday

Rural Management

12:00

03 November

Wednesday

Community and Protection Services

14:00

04 November

Thursday

Youth, Sports & Culture

10:00

04 November

Thursday

Infrastructure Services

14:00

08 November

Monday

Parks, Open Spaces and Environment

10:00

08 November

Monday

Corporate Services

15:00

09 November

Tuesday

Financial Services

14:00

10 November

Wednesday

Mayoral Committee

10:00

18 November

Thursday

Municipal Public Accounts Committee (MPAC)

10:00

24 November

Wednesday

COUNCIL

10:00

29 November

Monday

Local Labour Forum (LLF)

14:00

DECEMBER
01 December

Wednesday

Human Settlements

10:00

01 December

Wednesday

Rural Management

12:00

01 December

Wednesday

Community and Protection Services

14:00

02 December

Thursday

Youth, Sports & Culture

10:00

02 December

Thursday

Infrastructure Services

14:00

06 December

Monday

Parks, Open Spaces and Environment

10:00

06 December

Monday

Corporate Services

15:00

07 December

Tuesday

Planning, Local Economic Development & Tourism

14:00

COUNCIL IN RECESS: 10 DECEMBER 2021 – 16 JANUARY 2022
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AUDIT AND PERFORMANCE AUDIT COMMITTEE CHARTER

Collaborator No:
IDP KPA Ref No:
Meeting Date:

Good Governance
25 November 2020

1.

SUBJECT: AUDIT AND PERFORMANCE AUDIT COMMITTEE CHARTER

2.

PURPOSE
To obtain Council’s approval of the Audit and Performance Audit Committee Charter
attached as APPENDIX 1.

3.

DELEGATED AUTHORITY
Council

4.

EXECUTIVE SUMMARY
The Audit & Performance Audit Committee reviews its Charter as and when required,
based on legislative changes or to implement new best practice principles in line with
the IIA standards.

5.

RECOMMENDATION
that Council approves the Audit and Performance Audit Committee Charter.

6.

DISCUSSION / CONTENTS

6.1

Background
The Audit and Performance Audit Committee is an independent governance structure
whose function is to provide an oversight role on the system of internal control, risk
management and governance. Governance entails how an organisation is managed,
which includes culture, policies and strategies and the way it deals with stakeholders.
Section 166 of the MFMA provides for the establishment, composition and frequency
of meetings.
The purpose, roles, responsibilities and authority should be clearly documented in a
charter (terms of reference). In relation to Municipalities the Council should approve the
Audit and Performance Audit Committee Charter. The Stellenbosch Municipality’s Audit
and Performance Audit Committee Charter was provisionally reviewed and approved
by the Audit and Performance Audit Committee at a meeting held by the Committee on
the 26th August 2020. This charter requires review periodically in order to stay abreast
with latest developments and best practice in the fields of Internal Audit, risk
management and governance.
The Chief Audit Executive, in consultation with the Audit and Performance Audit
Committee and Management, reviewed the charter taking into consideration all
applicable legislation and the IIA Standard requirements. This new Audit and
Performance Audit Committee Charter appended herewith is now updated and clearly
sets out the roles and responsibilities of the Stellenbosch Municipality’s Audit and
Performance Audit Committee.
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Discussion
Applicable Legislation
Section 166 of the Local Government: Municipal Finance Management Act 56 of 2003
(MFMA) sets out the following:
(1)

Each municipality and each municipal entity must have an audit committee,
subject to subsection (6).

(2)

An audit committee is an independent advisory body which must—
(a)

advise the municipal council, the political office-bearers, the accounting
officer and the management staff of the municipality, or the board of
directors, the accounting officer and the management staff of the municipal
entity, on matters relating to—
(i)

internal financial control and internal audits;

(ii)

risk management;

(iii)

accounting policies;

(iv)

the adequacy, reliability and accuracy of financial reporting and
information;

(v)

performance management;

(vi)

effective governance;

(vii) compliance with this Act, the annual Division of Revenue Act and
any other applicable legislation;
(viii) performance evaluation; and
(ix)

(3)

any other issues referred to it by the municipality or municipal entity;

(b)

review the annual financial statements to provide the council of the
municipality or, in the case of a municipal entity, the council of the parent
municipality and the board of directors of the entity, with an authoritative
and credible view of the financial position of the municipality or municipal
entity, its efficiency and effectiveness and its overall level of compliance
with this Act, the annual Division of Revenue Act and any other applicable
legislation;

(c)

respond to the council on any issues raised by the Auditor-General in the
audit report;

(d)

carry out such investigations into the financial affairs of the municipality or
municipal entity as the council of the municipality, or in the case of a
municipal entity, the council of the parent municipality or the board of
directors of the entity, may request; and

(e)

perform such other functions as may be prescribed.

In performing its functions, an audit committee—
(a)

has access to the financial records and other relevant information of the
municipality or municipal entity; and

(b)

must liaise with—
(i)

the internal audit unit of the municipality; and
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the person designated by the Auditor-General to audit the financial
statements of the municipality or municipal entity.

An audit committee must—
(a)

consist of at least three persons with appropriate experience, of whom the
majority may not be in the employ of the municipality or municipal entity,
as the case may be; and

(b)

meet as often as is required to perform its functions, but at least four times
a year.

(5)

The members of an audit committee must be appointed by the council of the
municipality or, in the case of a municipal entity, by the council of the parent
municipality. One of the members who is not in the employ of the municipality or
municipal entity, must be appointed as the chairperson of the committee. No
councillor may be a member of an audit committee.

(6)

A single audit committee may be established for—
(a)

a district municipality and the local municipalities within that district
municipality; and

(b)

a municipality and municipal entities under its sole control.

Financial Implications
The Municipality budgets on an annual basis for the remuneration of Audit and
Performance Audit Committee members

6.4

Legal Implications
Section 166 of the MFMA

6.5

Staff Implications
N/A

6.6

Previous / Relevant Council Resolutions
N/A

6.7

Risk Implications
N/A

FOR FURTHER DETAILS CONTACT:
NAME
POSITION
DIRECTORATE
CONTACT NUMBERS
E-MAIL ADDRESS
REPORT DATE

Faiz Hoosain
Chief Audit Executive
Municipal Manager
0218088555
Faiz.Hoosain@stellenbosch.gov,za
25 November 2020
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1

OBJECTIVES

1.1

The objectives of the Audit and Performance Audit Committee are to:

1.1.1

Assist the Council in discharging its duties relating to the safeguarding of
Council’s assets;

1.1.2

Develop and oversee the operation of an adequate system and internal
controls and control processes;

1.1.3

Oversee the preparation of accurate financial reporting and statements

in

compliance with all applicable legal requirements, corporate governance and
accounting standards;
1.1.4

Provide support to the Council on the risk profile and risk management of the
Council; and

1.1.5

Ensure that there is an internal audit function in place and that the roles of
the internal and external audit functions are co-ordinated.

1.2

The membership, resources, responsibilities and authorities (composition,
functions and operation) of the Audit and Performance Audit Committee to
perform its role effectively is stipulated in these terms of reference, which
may be amended by Council in consultation with the Audit and Performance
Audit Committee Chairperson as and when required.

1.3

The Audit and Performance Audit Committee is constituted in terms of the
requirements of King IV and sound corporate governance practices and
operates within that frame- work (King IV has however not been formally
adopted by Council).

2

MEMBERSHIP

2.1

The Audit and Performance Audit Committee is Statutory Committee of
Council and therefore Council should determine its composition.

2.2

The recommended composition is that the Audit and Performance Audit
Committee shall consist of at least 3 (three) and not more than 5 (five)
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independent audit specialists and/or professionals, who have a working
knowledge of one or more of the fields of business, finance, legal,
engineering,

information

technology,

governance,

auditing

and/or

performance management.
2.3

To ensure efficiency and transparency the Chairperson and other members
shall be appointed by Council at a Council meeting.

2.4

Members shall be appointed for a term of 3 (three) years and, if re-appointed
may only serve for one further 3 (three) year term. The terms of appointment
of the members appointed in the first year will vary to ensure continuity of
expertise in the future.

2.5

When a member of the Audit and Performance Audit Committee cannot for
any reason continue as a member he / she shall be forthwith replaced by
Council. Such a replacement may either be for the balance of the period that
the member being replaced would have served for, or a full 3 (three) year
period. This shall be at the discretion of the Council on the recommendation
of the Municipal Manager in conjunction with the Chief Audit Executive.

2.6

The Audit and Performance Audit Committee members shall declare any
conflict of interest that may arise and remove themselves from any
proceedings and/or discussions in relation to the matter giving rise to that
conflict.

2.7

An agenda with all supporting documents (meeting pack) shall be circulated,
at least seven days prior to each meeting, to the members and invitees of the
Audit and Performance Audit Committee.
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3

RESPONSIBILITIES AND DUTIES OF THE AUDIT AND PERFORMANCE
AUDIT COMMITTEE

3.1

The Audit and Performance Audit Committee will be responsible for the
oversight of internal controls, financial reporting and compliance with
regulatory matters, mainly make recommendations to the Management.

3.2

The committee must perform the following responsibilities:

3.2.1

Review the effectiveness of the councils system of internal controls and risk
management;

3.2.2

Review the financial reporting;

3.2.3

Review the draft annual financial statements and draft annual performance
report before submission to AGSA and recommend submission;

3.2.4

Provide advice on IT governance, controls, access, safeguarding of
information in the municipality;

3.2.5

Review the Internal Audit function;

3.2.6

Review the Auditor General’s report;

3.2.7

Review the Council’s compliance with legislation and regulation;

3.2.8

Review the Compliance with the Council’s Code of Conduct and ethics;

3.2.9

Performance Management;

3.2.10 Specific expertise may be required from within or outside the municipality
from time to time, to assist the Internal Audit Activity and Audit and
Performance Audit Committee to formulate recommendations on systems
and controls. The committee may have to advise on the appropriateness of
disaster recovery and continuity plans supporting IT risks, regular testing and
evaluation of plans, systems and processes; and
3.2.11 Other Responsibilities as determined by legislation and by Council from time
to time.
3.3

The Audit and Performance Audit Committee shall advise Council, political
office bearers, the accounting officer and management of the municipality on
the matters pertaining to the duties listed above in accordance with section
166 of the Local Government: Municipal Finance Management Act 56 of
2003 (MFMA).
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3.4

INTERNAL CONTROL
The Audit and Performance Audit Committee shall:

3.4.1

Review whether management has implemented internal controls and
business risk management as well as getting assurance from management
that all employees have an understanding of their roles in executing these
controls effectively;

3.4.2

Review

whether

management

implemented

internal

controls,

as

recommended by internal and external auditors;
3.4.3

Review management’s control of Council assets and the efficient and
effective utilisation thereof; and

3.4.4

Review whether management has an efficient risk management policy in
place as well as the necessary and appropriate personnel to implement
same.

3.5

FINANCIAL, GENERAL
The Audit and Performance Audit Committee shall:

3.5.1

Review any activity of the Council, with the full co-operation of all employees
as requested by the members of the Committee;

3.5.2

Obtain the services of professionals if necessary to assist the Committee in
the executing of its responsibilities; and

3.5.3

Discuss with management the Council's major financial risk exposures and
the steps management has taken to monitor and control such exposures,
including proposed future requirements

3.6

FINANCIAL STATEMENTS
The Audit and Performance Audit Committee shall

3.6.1

Review and discuss with management and the Auditor General the annual
audited financial statements and the results of the audit;

3.6.2

Review significant accounting and reporting issues and understand their
impact on the financial statements. These issues include:
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3.6.2.1

Complex or unusual transactions and highly judgmental areas;

3.6.2.2

Major issues regarding accounting principles and financial statement
presentations, including any significant changes in the Council’s selection or
application of accounting principles;

3.6.2.3

The effect of regulatory and accounting initiatives, as well as off-balance
sheet structures, on the financial statements of Council;

3.6.2.4

Review analyses prepared by management and/or the independent auditor
setting forth significant financial reporting issues and judgments made in
connection with the preparation of the financial statements, including
analyses of the effects of alternative GRAP methods on the financial
statements;

3.6.2.5

Review with management and the external auditors the results of the audit,
including any difficulties encountered. This review will include any restrictions
on the scope of the independent auditor's activities or on access to requested
information, and any significant disagreements with management;

3.6.2.6

Discuss the annual audited financial statements with management and the
external auditors; and

3.6.2.7

Review disclosures made by Municipal Manager and Chief Financial Officer
about significant deficiencies in the design or operation of internal controls or
any fraud that involves management or other employees who have a
significant role in the Council’s internal controls.

3.7

INTERNAL AUDIT
The Audit and Performance Audit Committee shall:

3.7.1

Review and approve the three year rolling internal audit plan, annual audit
plan and charters of the Internal Audit Department and ensure that the audit
plan makes provision for effectively addressing the risk areas;

3.7.2

All changes to the annual internal audit plan are to be submitted to the Audit
and Performance Audit Committee for approval;

3.7.3

Review the activities and organisational structure of the internal audit
department and ensure that there are no unjustified restrictions or limitations
and that they have independence;
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3.7.4

Review all audit reports by the Internal Auditors and determine whether
management acted on recommendations that are made;

3.7.5

Determine whether the Internal Audit function is adequately resourced and
has appropriate standing in the Municipality, and concur with the Municipal
Manager in the appointment, replacement, reassignment or dismissal of the
Chief Audit Executive;

3.7.6

Ensure that that Internal Audit function is subject to an independent quality
review every 5 (five) years and complies with The Institute of Internal
Auditors’ International Standards for the Professional Practice of Internal
Auditing;

3.7.7

Determine whether the Internal Auditors have an effective relationship with
the Auditor General’s staff;

3.7.8

Review significant differences of opinion between management and the
Internal Audit function;

3.7.9

Review and evaluate the performance of the Internal Audit function and the
Chief Audit Executive;

3.7.10 Review the independence and objectivity of the Chief Audit Executive; and
3.7.11 Meet with the Chief Audit Executive to discuss confidential matters.
3.7.12 The Chief Audit Executive shall have unrestricted access to the chairperson
or any other member of the Audit and Performance Audit Committee as
required.
3.7.13 The Chief Audit Executive must ensure that sufficient funds are budgeted for
the activities of the Audit and Performance Audit Committee.

3.8

AUDITOR GENERAL
The Audit and Performance Audit Committee shall:

3.8.1

Review the Auditor General’s proposed audit scope and approach and
ensure that no unjustified restrictions or limitations are placed on the scope;

3.8.2

Make suggestions as to risk areas that the audit can address;

3.8.3

Identify key matters arising in the current year’s audit report and satisfy
themselves that these are properly followed up by management;
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3.8.4

Consider whether any significant ventures, investments or operations should
be subjected to an independent audit;

3.8.5

Ensure the independence of the Auditor General;

3.8.6

Ensure direct access by the Auditor General to the Audit and Performance
Audit Committee, the Chairperson of the Audit and Performance Audit
Committee and the Municipal Manager;

3.8.7

Review reports of significant findings and recommendations made by the
Auditor General, and management’s response and follow-up actions to these
reports;

3.8.8

Review draft unaudited annual financial statements, annual performance
report and Auditor General’s audit report, prior to submission to Council for
approval; and

3.8.9

Meet with the Auditor General to discuss confidential matters.

3.9

COMPLIANCE WITH LAWS AND REGULATIONS
The Audit and Performance Audit Committee shall:

3.9.1

Review the effectiveness of the system for monitoring compliance with laws
and regulations and the result of management’s investigation and follow up of
any fraudulent acts (including disciplinary actions);

3.9.2

Ensure that all regulatory compliance matters have been considered in the
preparation of the financial statements; and

3.9.3

The Committee will have the responsibility to discuss legal matters with
management that may have a material impact on the financial statements or
the Council's compliance policies.

3.10

COMPLIANCE WITH CODES OF CONDUCT AND ETHICS
The Audit and Performance Audit Committee shall:

3.10.1 Advice the Municipal Manager and Speaker in ensuring that all councillors
and staff are aware of the codes of conduct;
3.10.2 Review the process for monitoring compliance with the codes of conduct; and
3.10.3 Monitor the ethical conduct of the Council, executive and senior officials.
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3.11

PERFORMANCE MANAGEMENT
The Audit and Performance Audit Committee shall:

3.11.1 Review Council’s performance management system, focusing on the key
performance indicators and targets set by Council; and
3.11.2 Review reports from the Auditor General’s audit and Internal Audit reports in
respect of Performance Management and make recommendations to
Council.

3.12

OTHER RESPONSIBILITIES

3.12.1 The Committee will have the power to investigate any matter, internal
controls, fraud, misconduct and conflict of interest, brought to its attention
within the scope of its duties, with the power to obtain outside advice or
expertise if necessary.
3.12.2 The Audit and Performance Audit Committee will review and reassess the
adequacy of this Charter and report annually to Council any recommended
changes for its (Council’s) approval, if necessary.
3.12.3 The Audit and Performance Audit Committee will annually review the Audit
and Performance Audit Committee's own performance and present such
review to the Council.
3.12.4 The Audit and Performance Audit Committee shall, with the approval of the
Council and at the Council's expense, to the extent it deems necessary or
appropriate, obtain the services of special independent legal, accounting or
other consultants to advise the Audit and Performance Audit Committee in
fulfilling its obligations.
3.12.5 The Audit and Performance Audit Committee shall have:
3.12.5.1 Direct access to the Chief Audit Executive;
3.12.5.2 Direct access to Council;
3.12.5.3 Access to the office of the Executive Mayor; and
3.12.5.4 Access to the office of the Municipal Manager.
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3.12.6 Combined Assurance
3.12.6.1 The Audit and Performance Audit Committee is responsible for ensuring that
the combined assurance model introduced by King IV is applied to provide a
coordinated approach to all assurance activities.
3.12.6.2 In particular to King IV, the Audit and Performance Audit Committee:
3.12.6.2.1 Will ensure that the combined assurance received is appropriate to address
all the significant risks facing the Council; and
3.12.6.2.2 Will monitor the relationship between external service providers and the
Council.
3.12.6.3 The Audit and Performance Audit Committee is an integral component of the
risk management process and shall oversee:
3.12.6.3.1 Financial reporting risks;
3.12.6.3.2 Internal financial controls;
3.12.6.3.3 Fraud risks as it relates financial reporting;
3.12.6.3.4 IT risks as it relates to financial reporting; and
3.12.6.3.5 Compliance risks

4

REPORTING

4.1

The Audit and Performance Audit Committee must submit quarterly reports to
Council for information.

4.2

The Committee must report annually to the Council, summarising the
activities, recommendations and decisions, which can be included in the
annual statements.

4.3

The chairperson of the Audit and Performance Audit Committee or his/her
nominee shall attend the Council meeting when the report is presented to
answer questions concerning matters falling within the ambit of the Audit and
Performance Audit Committee.
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5

MEETINGS

5.1

Council's Committee Secretariat Department or such other department as
responsible for the function determined by the Council, will supply secretarial
support to the Audit and Performance Audit Committee, including the
preparation and distribution of all agendas and minutes of meetings.

5.2

The Audit and Performance Audit Committee shall meet as often as the
Chairperson determines, but not less frequently than 4 (four) times during
each a financial year.

5.3

The Municipal Manager, Chief Financial Officer and the Chief Audit Executive
are obliged to attend all meetings of the Audit and Performance Audit
Committee, provided that the Chairperson of the Audit and Performance
Audit Committee may excuse any of these non-members from the meeting.

5.4

Other members of management may at the discretion of the Chairperson of
the Audit and Performance Audit Committee be invited to attend Audit and
Performance Audit Committee meetings, and shall be obliged to attend.

5.5

As necessary or desirable, the Audit and Performance Audit Committee may
invite such other persons, including a representative from the office of the
Auditor General to attend a meeting of the Audit and Performance Audit
Committee, as it deems necessary and appropriate.

5.6

The Chairperson of the Audit and Performance Audit Committee shall
convene all meetings of the Audit and Performance Audit Committee.

5.7

The Chairperson and the Chief Audit Executive shall be responsible to
compile the agendas. An electronic or written agenda (meeting pack) for
each meeting should be sent to all persons who are to attend the meeting in
advance, not less than seven days prior to the date of the Audit and
Performance Audit Committee meeting, along with any other relevant
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information or documentation for allowing adequate preparation to contribute
to a more effective meeting.
5.8

Any member of the Audit and Performance Audit Committee may add items
to the agenda at least 8 (eight) working days prior to the date of the Audit and
Performance Audit Committee meeting. Such items shall be provided to the
Chairperson or the Chief Audit Executive.

5.9

Special meetings of the Audit and Performance Audit Committee may be
convened with the Chairperson’s approval. Any member of the Audit and
Performance Audit Committee, the Internal or External Auditors may request
a special meeting if they consider that one is necessary.

5.10

3 (Three) members will form a quorum, and if the chairperson is absent, the
members that are present, shall elect 1 (one) of those members present to
serve as chairperson for that meeting.

5.11

If there is no quorum the meeting will be adjourned to a new date and time as
determined by the Chairperson, not exceeding 2 (two) weeks.

5.12

The members of the Audit and Performance Audit Committee as appointed
by Council, and excluding the management of the Municipality, are the only
persons with voting rights. Voting shall be by a show of hands unless decided
by all members that it be by ballot. The Chairperson shall have a casting vote
in the event that the votes are tied.

5.13

If a member wishes to dissent or protest against a decision he or she may
request that it is recorded in the minutes.
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6

PROCEEDINGS

6.1

Unless varied by these terms of reference, meetings and proceedings of the
Committee will be governed by the Municipality’s Rules of Order as adopted
by Council or any other municipal guidelines regulating the meetings and
proceedings of committees as adopted by Council from time to time.

6.2

The minutes of meetings shall be reviewed and approved by the members of
the Committee at the following meeting of the Audit and Performance Audit
Committee.

7

AUTHORITY OF THE COMMITTEE AND RESOURCES AVAILABLE TO IT
The Audit and Performance Audit Committee, in carrying out its tasks under
these terms of reference:

7.1

Is authorised to investigate any activity within its terms of reference;

7.2

May, at the discretion of the Audit and Performance Audit Committee, require
other employees of the municipality to attend its meetings or any part(s) of its
meetings;

7.3

May consult with and seek any information it requires from any employee,
and all employees shall be required to co-operate with any request made by
the Audit and Performance Audit Committee in the course of its duties. Such
requests shall be directed to the Chairperson of the Audit and Performance
Audit Committee or the Chief Audit Executive;

7.4

Shall meet with external auditors without any officials / politicians in
attendance at least once a year; and

7.5

Shall meet with the internal auditors without any officials / politicians in
attendance at least once year.
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8

REMUNERATION

8.1

Remuneration shall be on the basis of a fixed rate per meeting. This rate will
include all preparation time utilised by members for meetings. The rate per
meeting for ordinary members is R5 000, 00 (five thousand Rand) per
meeting and R6 000, 00 (six thousand Rand) per meeting for the
Chairperson of the Committee. Remuneration will be reviewed on an annual
basis effective 1 July every year.

8.2

Travel cost will be paid for members travelling outside of the Greater
Stellenbosch in line with the Municipality’s Travel and Subsistence Policy.

8.3

Remuneration will be in accordance with the above tariff as approved by the
Council.

8.4

The effectiveness of the Audit and Performance Audit Committee will be
monitored by Council, annually.

Executive Mayor

:

…………………………………………….

Initials and Surname

:

…………………………………………….

Date:

:

…………………………………………….

Chairperson: Audit and Performance Audit Committee……………………………
Initials and Surname

:

………………………………………………

Date

:

………………………………………………

Municipal Manager

:

………………………………………………

Initials and Surname

:

………………………………………………

Date

:

………………………………………………
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INTERNAL AUDIT CHARTER

Collaborator No:
IDP KPA Ref No:
Meeting Date:

Good Governance
25 November 2020

1.

SUBJECT: INTERNAL AUDIT CHARTER

2.

PURPOSE
To obtain Council’s approval of the Internal Audit Charter attached as APPENDIX 1.

3.

DELEGATED AUTHORITY
Council

4.

EXECUTIVE SUMMARY
Section 62 of the MFMA requires amongst others, that the accounting officer of a
municipality must take all reasonable steps to ensure that the municipality has and
maintains effective, efficient and transparent systems of internal audit operating in
accordance with any prescribed norms and standards. The Terms of reference for
Internal Audit is updated as when required taking into consideration legislative changes
if any and best practice guidance in line with the IIA Standards. The Internal Audit
Charter was reviewed by Management and the Audit and Performance Audit
Committee and recommended to Council for approval at a meeting of the committee
dated 26 August 2020.

5.

RECOMMENDATION
that Council approves the Internal Audit Charter.

6.

DISCUSSION / CONTENTS

6.1

Background
Section 165 of the MFMA prescribes the establishment of the internal audit activity.
Internal audit is an important component of internal control, risk management and
corporate governance and provides the necessary assurance and advisory services to
the organisation. Internal audit activity is one of the most significant management tools
and can provide value added services to the municipality or municipal entity. When
objectively and adequately resourced, internal audit should be in a position to provide
management with assurance regarding the effectiveness of the system of internal
control, risk management and governance processes.
The Internal Audit Charter outlines the mandate of internal audit and serves as the
statement of purpose, authority and responsibility. The charter must be in writing and
address the following:








The internal audit’s purpose, authority and responsibilities;
The standards to be complied with;
The position of the internal audit within the organisation;
A description of assurance and nature of consulting services;
The period of review of the charter;
The appointment and the dismissal of the chief audit executive; and
Access to information, properties and personnel
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The charter must be approved by the Audit and Performance Audit Committee and
accepted by the Accounting Officer.
6.2

Discussion
Applicable Legislation
Section 165 of the Local Government: Municipal Finance Management Act 56 of 2003
(MFMA)
(1)

Each municipality and each municipal entity must have an internal audit unit,
subject to subsection (3).

(2)

The internal audit unit of a municipality or municipal entity must
(a)

prepare a risk-based audit plan and an internal audit program for each
financial year;

(b)

advise the accounting officer and report to the audit committee on the
implementation of the internal audit plan and matters relating to—
(i)

internal audit;

(ii)

internal controls;

(iii)

accounting procedures and practices;

(iv)

risk and risk management;

(v)

performance management;

(vi)

loss control; and

(vii) compliance with this Act, the annual Division of Revenue Act and any
other applicable legislation;
(c)
(3)

6.3

perform such other duties as may be assigned to it by the accounting
officer.

The internal audit function referred to in subsection (2) may be outsourced if the
municipality or municipal entity requires assistance to develop its internal capacity
and the council of the municipality or the board of directors of the entity has
determined that this is feasible or cost-effective.

Financial Implications
N/A

6.4

Legal Implications
Section 165 of the MFMA

6.5

Staff Implications
N/A
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N/A

6.7

Risk Implications
N/A

FOR FURTHER DETAILS CONTACT:
NAME
POSITION
DIRECTORATE
CONTACT NUMBERS
E-MAIL ADDRESS
REPORT DATE

Faiz Hoosain
Chief Audit Executive
Municipal Manager
0218088555
Faiz.Hoosain@stellenbosch.gov,za
25 November 2020
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INTERNAL AUDIT CHARTER

1. Introduction:
The Council and Audit and Performance Committee is responsible for overseeing the
establishment of effective systems of internal control in order to provide reasonable assurance
that Stellenbosch Municipality’s financial and non-financial objectives are achieved. Executing
this responsibility includes the establishment of an internal audit function in accordance with
this document.
Internal control is understood to mean the processes aimed at achieving reasonable
assurance about the realisation of the following objectives:






The accomplishment of established objectives and goals for operations and programmes.
The economical and efficient use of resources.
The reliability and integrity of financial and non-financial information.
Compliance with relevant policies, procedures, laws and regulations.
Safeguarding of assets.

This document defines the Internal Audit Activity’s purpose, responsibilities and authority.
2. Purpose of internal audit:
Internal Audit is an independent, objective assurance and consulting activity designed to add
value and improve Stellenbosch Municipality’s operations. It helps Stellenbosch Municipality
to accomplish its objectives by bringing a systematic, disciplined approach to evaluate and
improve the effectiveness of risk management, control and governance processes.
3. Accountability:
The Chief Audit Executive (CAE), in the discharge of his or her duties, shall report
administratively and be accountable to the Audit and Performance Audit Committee to:






Provide an annual assessment on the adequacy and effectiveness of the organisation’s
process for controlling its activities and managing its risks in the areas set forth in this
charter.
Report significant issues related to the processes for controlling activities of the
organisation and its entities, including potential improvements to those processes and
provide information concerning such issues for further actions by management.
Provide information periodically on the status and results of the annual audit plan and the
sufficiency of department resources.
Coordinate with and provide oversight of other control and monitoring functions (risk
management, compliance, security, legal, and ethics, environmental and external audit).
Handle documents and information given to Internal Audit during a period review in the
same prudent and confidential manner as by those employees normally accountable for
it.
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4. Independence:









To provide for the independence of the Internal Audit Activity (IAA), the CAE and personnel
report functionally to the Audit and Performance Committee and administratively to the
Accounting Officer.
The Audit and Performance Committee must concur on the appointment or removal of the
CAE.
The CAE has a standing invitation to attend meetings of the executive committee or other
committees made up of a majority of senior executives, but is not a member of these
committees in order to protect independence.
All internal audit activities shall remain free of influence by any element in the organisation,
including matters of:
o Audit selection;
o Scope;
o Procedures;
o Frequency;
o Timing; or
o Report content to permit maintenance of an independent and objective mental
attitude necessary in rendering reports.
Internal Auditors shall have no direct operational responsibility or authority over any of the
activities they review.
When performing consulting engagements, the nature and scope of the engagement are
agreed with the management prior to its commencement. The internal auditors will not
assume any management responsibilities during and after the engagement.
The organisational structure must promote the independence of the internal audit function
as a whole and allow internal audit to form its judgements objectively.

5. Responsibilities:
The Chief Audit Executive and Internal Audit staff members have amongst others the following
responsibilities:









Develop a three year strategic and flexible internal audit plan using appropriate risk-based
methodology, including any risks or control concerns identified by management, and
submit that plan to the Audit and Performance Committee for review and approval.
Implement the annual audit plan, as approved, including, and as appropriate, any special
tasks or projects requested by management and the Audit and Performance Committee.
Establish policies and procedures to guide the Internal Audit staff and direct its
administrative functions.
Maintain a professional audit staff with sufficient knowledge, skills and experience to meet
the requirements of this charter.
Establish a quality assurance program by which the Chief Audit Executive assures the
operation of internal audit activities.
Perform consulting services, beyond internal auditing assurance services, to assist
management in meeting its objectives. Examples may include facilitation, training and
advisory services. Informal consulting engagements include routine activities such as
participating on standing committees, limited life projects, ad hoc meetings and routine
information exchange. Whilst performing these activities independence should not be
impaired.
Stay informed on improvements and current developments in internal audit standards,
procedures and techniques, including The Institute of Internal Auditors (IIA’s) International
Professional practices Framework guidance. Continuing professional education (CPE)
may be obtained through membership, participation and volunteering in professional
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organisations such as The IIA, attendance at conferences, seminars, in-house training
programs, completion of college and self-study courses and involvement in research
projects.
The Chief Audit Executive and the Internal Audit staff must be members of the South
African Institute of Internal Auditors. Membership Fees for the IIA must form part of the
annual operational budget of the Internal Audit Unit and is payable by Stellenbosch
Municipality annually.

6. Authority:
The CAE and Internal Audit Staff are authorised amongst other things to:





Have full, free and unrestricted access to any and all of the municipalities’ records, physical
properties and personnel relevant to any function under review.
Have full, free and unrestricted access to the Council and the Audit and Performance
Committee of the Council.
Allocate resources, set frequencies, select subjects, determine scopes of work and apply
the techniques required to accomplish audit objectives.
Obtain the necessary assistance of personnel in units of the organisation where they
perform audits, as well as other specialised services from within or outside the
organisation.

7. Combined Assurance:
Internal audit must make an assessment of the adequacy of the combined assurance
approach adopted by Stellenbosch Municipality. This assessment includes the adequacy of
risks covered by the different assurance providers and the reliability of the assurance provided.
8. Limitation of scope:
Any attempted scope limitation by management must be reported, preferably in writing, to the
Audit and Performance Audit Committee.
9. Restrictions
The CAE and staff of the IAA are not authorised to:




Perform any operational duties for the organisation or its affiliates.
Initiate or approve accounting transactions external to the internal auditing department
Direct the activities of any of the organisation’s employee’s not employed by the internal
audit department, except to the extent that such employees have been appropriately
assigned to auditing teams or to otherwise assist the internal auditors.

10. Standards and Code of Ethics:
Internal audit will seek to meet or exceed the IIA Standards and abide by the Code of Ethics
as outlined in the International Standards for the Professional Practice of Internal Auditing
(ISPPIA).
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11. Review Period:
This charter will be reviewed every three years and/ or when material amendments are needed
whereupon it will be submitted to the Audit and Performance Audit Committee for approval.

Accepted by Accounting Officer

Date

Approved by Audit and Performance Committee

Date
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REQUEST FOR APPROVAL OF STELLENBOSCH MUNICIPALITY DRAFT
BY-LAW ON STORMWATER

Collaborator No:
IDP KPA Ref No:
Meeting Date:

696719

Good Governance and Compliance
05 November 2020

1.

SUBJECT: REQUEST FOR APPROVAL OF STELLENBOSCH MUNICIPALITY
DRAFT BY-LAW ON STORMWATER

2

PURPOSE
That Council notes and approves the Draft By-Law on Stormwater.

3.

DELEGATED AUTHORITY
Municipal Council, however the Mayor may request the Portfolio Committee to render
assistance in terms of Section 80 of the Local Government Municipal Structures Act, Act
117 of 1998, as amended.

4.

EXECUTIVE SUMMARY
The Draft By-Law on Stormwater gives effect to rights contained in Section 24 of the
Constitution, of the Republic of South Africa, 1996, and Section 11 of the Local
Government Municipal Systems Act 200 (Act 32 of 2000), where, a Local Government
may proclamate By-Laws to govern the services that is delivered to the constituencies
of the Republic of South Africa.
The Draft By-Law on Stormwater regulates stormwater systems in built-up areas and
regulates activities which may have a detrimental effect on the development, operation
or maintenance of the stormwater system.
The By-Law aims to improve the management of stormwater systems in a sustainable
manner with due consideration for the scarce resource, reducing the impacts flooding
(on community lively hoods, regional communities, residents, businesses ect.),
preventing damage to properties, safeguarding human health, protecting natural aquatic
environments and maintaining acceptable water quality within the stormwater system.

5.

RECOMMENDATIONS
(a)

that the Draft By-Law on Stormwater, attached as ANNEXURE A, be accepted
as the Final By-Law as per Section 12(2) to 12(4) & 13.

(b)

that Council notes that a public participating process was followed and that no
comment or feedback was received.

6.

DISCUSSION / CONTENTS

6.1

Background
Stormwater systems in older residential areas at times do not effectively accommodate
stormwater runoff; this is increasingly evident with the effects of climate change and the
higher intensity rainfall currently being experienced.
The Directorate Infrastructure services currently utilizers standard technical Guidelines
to regulates and control stormwater systems, these Guidelines are utilized when
stipulating conditions of approval for new developments. Although the guidelines make
allowance for the impacts of climate change for new developments, the increase in
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intensity of rainfall, experienced over the past +- 7 years, are still impacting the existing
stormwater systems, with portions of the system traversing over private property.
6.2

Discussion
Technical guidelines, policies by other municipalities on the management of stormwater
systems were reviewed and assessed. Comparative reviews of a number of Stormwater
By-Laws, also promulgated by other Municipalities were carried out. Our stormwater
By-Law was then compiled based on these reviews and assessments.
The Draft By-Law on Stormwater regulates the stormwater systems and associated
activities by defining and regulating functions and activities which are allowable, and
prohibits activities that are hazardous and damaging. The By-Law also empowers the
Municipality to act on infringements on the Stormwater system. Below are some of the
aspects addressed by the By-Law:









Applications for permits, consent or authorisation
Prohibited discharges
Measures to protect stormwater systems
Sustainable urban drainage systems
Stormwater Management Plans
Stormwater systems on private land
Provision of infrastructure
Offences and penalties

The Directorate Infrastructure Services intends, together with this By-Law, to replace the
Guidelines with a Stormwater Policy, for improved legislative control over stormwater
systems within the municipal area.
Council has noted the draft By-law and that it would be circulated for public comment.
The public commenting period was between 14 September 2020 until 14 October 2020
(ANNEXURE B). The public was notified with an advertisement that was placed in the
media “Die Burger” and on the Municipal website. No comments or objections were
received.
6.3

Financial Implications
None

6.4

Legal Implications
The Stormwater By-Law may reduce Municipal liabilities (third party claims) as it allows
for more effective control of stormwater systems within the Municipal area.
“12.

Legislative procedures.—(1) Only a member or committee of a municipal
council may introduce a draft by-law in the council.
(2)

(3)

(4)

A by-law must be made by a decision taken by a municipal council—
(a)
in accordance with the rules and orders of the council; and
(b)
with a supporting vote of a majority of its members.
No by-law may be passed by a municipal council unless—
(a)
all the members of the council have been given reasonable notice;
and
(b)
the proposed by-law has been published for public comment in a
manner that allows the public an opportunity to make
representations with regard to the proposed by-law.
Subsections (1) to (3) also apply when a municipal council incorporates
by reference, as by-laws, provisions of—
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legislation passed by another legislative organ of state; or
standard draft by-laws made in terms of section 14.

Publication of by-laws.—A by-law passed by a municipal council—
(a)
must be published promptly in the Provincial Gazette, and, when
feasible, also in a local newspaper or in any other practical way to
bring the contents of the by-law to the attention of the local
community; and
(b)
takes effect when published or on a future date determined in or
in terms of the by-law.”

Staff Implications
None

6.6

Previous / Relevant Council Resolutions:
37TH COUNCIL MEETING: 2020-08-24: ITEM 11.5.3
RESOLVED (nem con)

6.7

(a)

that the content of this report be noted;

(b)

that the Draft By-Law on Stormwater, attached as ANNEXURE A, be accepted
as per Section 12(1) of the Municipal Systems Act, as amended; and

(c)

that a Public Participation process be launched as per Section 12(3)(b) and
Section 21 of the Municipal Systems Act.

Risk Implications
None

RECOMMENDATIONS FROM INFRASTRUCURE SERVICES COMMITTEE MEETING TO
THE EXECUTIVE MAYOR: 2020-11-05: ITEM 5.1.1 (RECOMMENDATIONS TO COUNCIL)
(a)

that the Draft By-Law on Stormwater, attached as ANNEXURE A, be accepted as the
Final By-Law as per Section 12(2) to 12(4) & 13; and

(b)

that Council notes that a public participation process was followed and that no comment
or feedback were received.

ANNEXURES
Annexure A: Draft By-Law on Stormwater
Annexure B: Advertisement Notice for Comments
FOR FURTHER DETAILS CONTACT:
NAME
POSITION
DIRECTORATE
CONTACT NUMBERS
E-MAIL ADDRESS
REPORT DATE

Deon Louw
Director
Infrastructure Services
021 808 8213
Deon.louw@stellenbosch.gov.za
22 October 2020
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ITEM
NUMBE
R

LEGISLATIVE
MANDATE

DESCRIPTION OF POWER OR
FUNCTION

RESPONSIBILIT
Y / DELEGATED
FROM

DELEGATED TO

SUB-DELEGATED
TO

Stormwater By-Law BY-LAW DATED July 2020

SWM1

Stormwater By-Law
2020 S3

SWM2

Stormwater By-Law
2020 S4

Issuing Permits, consent and
Authorization

Municipal
Manager

SWM3

Stormwater By-Law
2020 S6(1)

Instituting measures to protect
stormwater systems

Municipal
Manager

Director: Infrastructure Senior Manager: Roads,
Services
Transport and Stormwater
(RTS)
Director: Infrastructure Senior Manager: RTS
Services

SWM4

Stormwater By-Law
2020 S6(7)

Allow deviations
standard measures

Municipal
Manager

Director: Infrastructure Senior Manager: RTS
Services

SWM5

Stormwater By-Law
2020 S7(2)

Municipal
Manager

Director: Infrastructure Senior Manager: RTS
Services

SWM6

Stormwater By-Law
2020 S8
Stormwater By-Law
2020 S9

Permitting any Development to
proceed upon increasing
downward stormwater flow
Approving Stormwater
Management Plans
Instructing Land or Property
Owners to implement Stormwater
Management

Municipal
Manager
Municipal
Manager

Director: Infrastructure Senior Manager: RTS
Services
Director: Infrastructure Senior Manager: RTS
Services

Instructing the demolishing of
building or other structures to be
removed
Exempting certain requirements

Municipal
Manager

Director: Infrastructure Senior Manager: RTS
Services

Creating Community Liaison
forums

Municipal
Manager

SWM7

SWM8

Stormwater By-Law
2020 S11

SWM9

Stormwater By-Law
2020 S13

SWM10 Stormwater By-Law
2020 S14

Develop Policies and Guidelines

from

Council

Municipal
Manager
Director: Infrastructure
Services

CONDITIONS/LIMITATIONS/
INSTRUCTION TO ASSIST
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PB11

Parking By Law 2020
S17(1)

PB12

Parking By Law 2020
S19(1)

PB13

Parking By Law 2020
S30(2)

PB14

Parking By Law 2020
S30(2)

Director:
Community &
Protection
Services
Designating Disabled. Diplomatic Director:
corps, SAPS and other identified
Community &
reserved parking areas
Protection
Services
Issue permits to effect monthly
Director:
parking
Community &
Protection
Services
Determine parking fees for
Council

Senior Manager:
Manager: Traffic & Law
Protection Services Enforcement Services

Director:
Community &
Protection
Services
Director:
Community &
Protection
Services
Director:
Community &
Protection
Services

Senior Manager:
Manager: Traffic & Law
Protection Services Enforcement Services

Director:
Infrastructure
Services

Senior Manager:
Transport, Roads,
Stormwater Traffic
Engineering

Granting of Municipal works
parking permits

Senior Manager:
Manager: Traffic & Law
Protection Services Enforcement Services

Senior Manager:
Manager: Traffic & Law
Protection Services Enforcement Services

permits

PB15

Parking By Law 2020
S30(3)

Issue permits for official parking

PB16

Parking By Law 2020
S30(4)

Approve the transfer of a permit

PB17

Parking By Law 2020
S33(1)

Authorize the removal of an
abandoned vehicle

PB18

Parking By Law 2020
S40(1)

Approval of the cleaning of
vehicles within a parking ground

Senior Manager:
Manager: Traffic & Law
Protection Services Enforcement Services

Senior Manager:
Manager: Traffic & Law
Protection Services Enforcement Services

Manager: Roads &
Stormwater
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PB19

Parking By Law 2020
S42(1)

Approval of parking hours of a
parking ground and classes of
vehicles allowed to park on this
ground

Director:
Infrastructure
Services

Senior Manager:
Transport, Roads,
Stormwater Traffic
Engineering

Manager: Roads &
Stormwater

PB20

Parking By Law 2020
S43(1)

Approve notices to reserve
parking for municipal vehicles
and municipal staff vehicles

Senior Manager:
Manager: Traffic & Law
Protection Services Enforcement Services

PB21

Parking By Law 2020
S45(5)

Approval of parking for vehicles
exceeding one day’s parking
time

Director:
Community &
Protection
Services
Director:
Community &
Protection
Services

PB22

Parking By Law 2020
S48(1)

Approval of Special parking
spaces for taxis

Director:
Infrastructure
Services

Senior Manager:
Transport, Roads,
Stormwater Traffic
Engineering

PB23

Parking By Law 2020
S61(1)

Approval of compliance notices
and recovery costs

Council

Senior Manager:
Manager: Traffic & Law
Protection Services Enforcement Services

Manager: Roads &
Stormwater

Page 969
STORMWATER BY-LAW (2020) OFFENCES AND FINES

Section
Contravened

Description of Offence

3(4)

Contravenes regulations on Policies and
Guidelines

5(1)

Unauthorised discharge of substances
within the stormwater system
Contravening regulations on
construction and management of
stormwater assets

6(6)

NAG = No Admission of Guilt fine allowed

Proposed
Fine
(1)
R500

R1000
R2 000

Approved
Fine

(2)
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REQUEST FOR INTRODUCTION OF STELLENBOSCH MUNICIPALITY DRAFT
BY-LAW ON INTEGRATED WASTE MANAGEMENT

Collaborator No:
IDP KPA Ref No:
Meeting Date:

696777
Good Governance and Compliance
05 November 2020 and 25 November 2020

1.

SUBJECT: REQUEST FOR INTRODUCTION OF STELLENBOSCH MUNICIPALITY
DRAFT BY-LAW ON INTEGRATED WASTE MANAGEMENT

2.

PURPOSE
That Council adopts the By-Law on Integrated Waste Management as per Section 12 of
the Municipal Systems Act, as amended.

3.

DELEGATED AUTHORITY
Municipal Council, as per Section 12 of the Municipal Systems Act, as amended.
However the Mayor may request the Portfolio Committee to render assistance in terms
of Section 80 of the Local Government Municipal Structures Act, Act 117 of 1998, as
amended.

4.

EXECUTIVE SUMMARY
The By-Law (ANNEXURE A) gives effect to the rights contained in Section 24 of the
Constitution, Schedules 4(B) & 5(B) supported by Section 11 of the Local Government
Municipal Systems Act 200 (Act 32 of 2000), where, a Local Government may
proclamate By-Laws to govern the services that is delivered to the constituencies of the
Republic of South Africa.
As the functions of Cleansing, Refuse Removal, Refuse Dumps and Solid Waste
Disposal falls within the jurisdiction of the Municipality, the Council may define and
regulate, activities and functions on any matters pertaining the above and abbreviated
as Integrated Waste Management
The By-Law on Integrated Waste Management aims to promote a safe environment for
the benefit of all within Waste management and to give effect to the right contained in
section 24 of the Constitution of the Republic of South Africa, 1996 and to regulate
•

the avoidance, minimisation, generation, collection, cleaning and disposal of
waste; and

•

matters related thereto.

Council has noted the draft By-law and that it would be circulated for public comment.
The public commenting period was between 14 September 2020 until 14 October 2020
(ANNEXURE B). The public was notified with an advertisement that was placed in the
media “Die Burger” and on the Municipal website. No comments or objections were
received.
This report serves to request that the new Integrated Waste Management By-Law be
adopted by Council and that it be published in the provincial gazette.
5.

RECOMMENDATIONS
(a)

that the By-Law on Integrated Waste Management, attached as ANNEXURE A,
be adopted as per Section 12(2) to 12(4) & 13 of the Municipal Systems Act, as
amended; and

(b)

that the adopted By-Law be sent to Provincial Government to be published in the
provincial gazette.
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Stellenbosch Municipality’s does not have a By-Law on Integrated Waste Management
The Directorate Infrastructure Service has created this new By-Law on Integrated Waste
Management. Aspects of older ordinances and new legislation has also been
incorporated into the draft By-Law. The By-Law also incorporates all the facets of Waste
Management which includes:
a.
b.
c.
d.
e.
6.2

Waste Collections
Waste Removal,
Area Cleaning
Waste Minimisation
Refuse Dump Management.

Discussion
Since no previous By-Law existed for any part of Waste management, a By-Law was
created afresh but utilising the following source documents:
a.
b.
c.
d.

Model Integrated Waste Management By-law (Mr Hendricks)
City of Cape Town: Integrated Waste Management By-law, 2009
Optimization of Waste Management Collection Operations Draft Report
Adjusted version of City of Cape Town: Integrated Waste Management By-law.

By-Laws and Policies were reviewed and assessed. Comparative reviews of a number
of By-Laws, promulgated by other Municipalities (relating to Integrated Waste
Management) were also carried out.
Comparative review of by-laws relating to IWM in other South African municipal
jurisdictions to identify relevant subject matter to be was incorporated.
Optimization of Waste Management Collection Operations Draft Report was analysed,
relevant sections incorporated, new sections drafted, and amendments made.
All of the above were correlated with the National Environmental Management: Waste
Act (NEMWA), 2008 (Act 59 of 2008);
The By-Law was further aligned to section 152 of the Constitution, section 13 of Local
Government: Municipal Systems Act 32 of 2000, Consumer Protection Act 68 of 2008,
and other documents as provided.
Along with improving safety for all making use of the Integrated Waste Management
Service, the By-Law defines and regulates functions and activities which are allowable,
prohibits activities that are hazardous to users and damaging to Municipal infrastructure,
and empowers the Municipality to act on infringements within the total Integrated Waste
Management arena.
6.3

Financial Implications
None
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Legal Implications
The new By-Law may reduce Municipal liabilities (third party claims) as it allows for more
effective control of activities within Integrated Waste Management
Section 12 & 13 of the Municipal Systems Act
“12.

Legislative procedures.—(1) Only a member or committee of a municipal
council may introduce a draft by-law in the council.
(2)

(3)

(4)

13.

A by-law must be made by a decision taken by a municipal council—
(a)
in accordance with the rules and orders of the council; and
(b)
with a supporting vote of a majority of its members.
No by-law may be passed by a municipal council unless—
(a)
all the members of the council have been given reasonable notice;
and
(b)
the proposed by-law has been published for public comment in a
manner that allows the public an opportunity to make
representations with regard to the proposed by-law.
Subsections (1) to (3) also apply when a municipal council incorporates
by reference, as by-laws, provisions of—
(a)
legislation passed by another legislative organ of state; or
(b)
standard draft by-laws made in terms of section 14.

Publication of by-laws.—A by-law passed by a municipal council—
(a)

(b)
6.5

must be published promptly in the Provincial Gazette, and, when
feasible, also in a local newspaper or in any other practical way to
bring the contents of the by-law to the attention of the local
community; and
takes effect when published or on a future date determined in or
in terms of the by-law.”

Staff Implications
None

6.6

Previous / Relevant Council Resolutions:

6.7

Risk Implications
None
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RECOMMENDATIONS FROM INFRASTRUCTURE SERVICES COMMITTEE MEETING TO
THE EXECUTIVE MAYOR: 2020-11-05: ITEM 5.1.5 (RECOMMENDATIONS TO COUNCIL)
(a)

that the By-Law on Integrated Waste Management, attached as ANNEXURE A, be
adopted as per Section 12(2) to 12(4) & 13 of the Municipal Systems Act, as amended;

(b)

that Council notes that a public participation process was followed and no comments or
objections were received; and

(c)

that the adopted By-Law be sent to Provincial Government to be published in the
provincial gazette.

ANNEXURES
Annexure A: By-Law on Integrated Waste Management.
Annexure B: Notice published in Die Burger 14 September 2020

FOR FURTHER DETAILS CONTACT:
NAME
POSITION
DIRECTORATE
CONTACT NUMBERS
E-MAIL ADDRESS
REPORT DATE

Deon Louw
Director
Infrastructure Services
021 808 8213
Deon.louw@stellenbosch.gov.za
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ITEM
NUMBER

LEGISLATIVE
MANDATE

DESCRIPTION OF POWER OR
FUNCTION

RESPONSIBILITY /
DELEGATED FROM

DELEGATED TO

SUB-DELEGATED
TO

Integrated Waste Management By -Law

IWM1

Integrated Waste
Management S5(3)

Conclude a Contract with a
Waste Generator

Municipal manager

IWM2

Integrated Waste
Management S6(1)

Granting application for
additional containers

Senior Manager:
Director:
Infrastructure Services Waste management

Manager: Area Cleaning
and Waste Collection

IWM3

Integrated Waste
Management S6(3)

Deciding to provide another
container at the cost of the
waste generator
Awarding a Container to each
dwelling or structure on a
property
Concluding a Contract with an
Industrial Waste Generator

Municipal Manager Director:

Senior Manager: Waste

Municipal Manager Director:

Senior Manager: Waste

Municipal manager

Senior manager: Waste
Director:
Infrastructure Services management

Stipulate Maximum Quantities of
Garden Waste that may be
collected and imposing
conditions regarding disposal of
garden waste
Issue directives to a building
waste generator after receiving
building plans of a building to be
constructed

Municipal manager

Senior manager: Waste
Director:
Infrastructure Services management

Municipal manager

Senior manager: Waste
Director:
Infrastructure Services management

Senior manager: Waste
Director:
Infrastructure Services management

Infrastructure Services management

IWM4

Integrated Waste
Management S6(4)

IWM5

Integrated Waste
Management S7(1)

IWM6

Integrated Waste
Management S8(2)

IWM7

Integrated Waste
Management S9(2)

IWM8

Integrated Waste
Management S9(5)

Placing a notice in the Provincial
Gazette as to the registration
process of building waste
removal services

Municipal manager

Director:
Infrastructure Services

IWM9

Integrated Waste
Management S9(7)

Consider application to register
as a building waste remover

Municipal manager

Senior manager: Waste
Director:
Infrastructure Services management

IWM10

Integrated Waste
Management S9(5)

Approval to allow the placement
of an appropriate receptacle on
a pavement

Municipal manager

Senior manager: Waste
Director:
Infrastructure Services management

Infrastructure Services management

CONDITIONS/
LIMITATIONS/
INSTRUCTION TO
ASSIST
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ITEM
NUMBER

LEGISLATIVE
MANDATE

DESCRIPTION OF POWER OR
FUNCTION

RESPONSIBILITY /
DELEGATED FROM

DELEGATED TO

SUB-DELEGATED
TO

Integrated Waste Management By -Law

IWM11

Integrated Waste
Building Inspector to determine if
Management S9(15) building waste has been
disposed off in the prescribed
manner

Director: Planning
and Economic
Development

Snr Manager:
Development
Management
New Post

IWM12

Integrated Waste
Placing a notice in the Provincial
Management S10(2) Gazette as to the registration
process of Hazardous Waste
Integrated Waste
Consider application to register
Management S10(4) as a Hazardous waste remover

Municipal manager

Director:
Infrastructure Services

Municipal manager

Senior manager: Waste
Director:
Infrastructure Services management

Integrated Waste
Management
S10(12)
Integrated Waste
Management S11(1)
Integrated Waste
Management S11(6)

Municipal manager

Senior manager: Waste
Director:
Infrastructure Services management

Municipal manager

Senior manager: Waste
Director:
Infrastructure Services management
Senior manager: Waste
Director:
Infrastructure Services management

IWM13

IWM14

IWM15
IWM16

Publish a list of additional
hazardous waste that requires
classification
Approve generating of event
waste
Issue directive for event waste
was not cleaned up

Municipal manager

Integrated Waste
Arrange for waste to be cleaned
Management S11(8) at the cost of the waste
generator
Integrated Waste
Issue directive to generate
Management S12(2) integrated refuse plan for
Organic Waste
Integrated Waste
Approval to provide an
Management S12(3) appropriate Organic Waste
receptacle

Senior Manager:
Director:
Infrastructure Services Waste management

IWM20
IWM21

IWM17

IWM18

IWM19

Manager: Building
Development
Management

Manager: Area Cleaning
and Waste Collection

Municipal manager

Senior manager: Waste
Director:
Infrastructure Services management

Municipal manager

Senior manager: Waste
Director:
Infrastructure Services management

Integrated Waste
Approval to remove Bulky Waste
Management S13(1)

Municipal manager

Senior manager: Waste
Director:
Infrastructure Services management

Integrated Waste
Issue directive to bulky waste
Management S13(3) collector to submit monthly
reports

Municipal manager

CONDITIONS/
LIMITATIONS/
INSTRUCTION TO
ASSIST
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ITEM
NUMBER

LEGISLATIVE
MANDATE

DESCRIPTION OF POWER OR
FUNCTION

RESPONSIBILITY /
DELEGATED FROM

DELEGATED TO

SUB-DELEGATED
TO

Integrated Waste Management By -Law

IWM22

Integrated Waste
Placing a notice in the Provincial
Management S14(2) Gazette as to the registration
process of Waste tyres

Municipal manager

Director:
Infrastructure Services

IWM23

Integrated Waste
Consider application to register
Management S14(4) as a waste tyres remover

Municipal manager

Senior manager: Waste
Director:
Infrastructure Services management

IWM24

Integrated Waste
Placing a notice in the Provincial
Management S14(7) Gazette as to the designated
facilities that waste tyres may be
disposed at.
Integrated Waste
Categorize Priority Waste
Management S15(1)

Municipal manager

Director:
Infrastructure Services

IWM26

Integrated Waste
Management S16

Approve the removal of
abandoned articles

Municipal manager

IWM27

Integrated Waste
Management S17

Emergency procedures to
manage waste

Senior Manager:
Director:
Infrastructure Services Waste management

IWM28

Integrated Waste
Providing special dispensation to
Management S19(1) waste management clubs

Senior Manager:
Director:
Infrastructure Services Waste management

IWM29

Integrated Waste
Management
S20(11)

Request information to prepare
an Integrated Waste
Management Plan

Senior Manager:
Director:
Infrastructure Services Waste management

IWM30

Integrated Waste
Management
S21(1))

Exempting a waste generator
from providing a waste
management plan

Senior Manager:
Director:
Infrastructure Services Waste management

IWM31

Integrated Waste
Awarding accreditation as waste
Management S23(2) storage, separation, recycling,
re-use, sorting and recovering
Integrated Waste
Exempt waste generators
Management S23(3)

IWM25

IWM32

Senior Manager:
Director:
Infrastructure Services Waste management
Senior manager: Waste
Director:
Infrastructure Services management

Senior Manager:
Director:
Infrastructure Services Waste management
Senior Manager:
Director:
Infrastructure Services Waste management

CONDITIONS/
LIMITATIONS/
INSTRUCTION TO
ASSIST
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ITEM
NUMBER

LEGISLATIVE
MANDATE

DESCRIPTION OF POWER OR
FUNCTION

RESPONSIBILITY /
DELEGATED FROM

DELEGATED TO

SUB-DELEGATED
TO

Integrated Waste Management By -Law

IWM33

Integrated Waste
Providing a directive to a waste
Management S23(4) generator to report

Municipal Manager

IWM34

Integrated Waste
Request Waste Generator to
Management S23(5) separate recyclable waste

Municipal Manager

IWM35

Integrated Waste
Management S24

Issuing directive when a person is
contradiction of this By-Law

Municipal Manager

IWM36

Integrated Waste
Management S25

Approval of the burning of waste
in a thermal treatment facility

Municipal manager

IWM37

Integrated Waste
Management S26
Integrated Waste
Management S27

Issuing notice to an offender that
has littered or dumped
Issuing a notice of prohibition

Senior Manager:
Director:
Infrastructure Services Waste management
Municipal Manager

Manager: Area Cleaning
and Waste Collection

IWM39

Integrated Waste
Management S28

Issuing a license to any person or
entity to handle waste

Senior Manager:
Director:
Infrastructure Services Waste management

Manager: Area Cleaning
and Waste Collection

IWM40

Integrated Waste
Management S29

Setting a schedule for collection
and transporting of waste

Municipal manager

IWM41

Integrated Waste
Management S31

Keeping a register of accredited
service providers

Senior Manager:
Director:
Infrastructure Services Waste management

IWM42

Integrated Waste
Management S32

Accrediting transporter of waste
for gain

Senior manager: Waste
Municipal manager Director:
Infrastructure Services management

IWM43

Integrated Waste
Management S35

Authorize Municipal Officials to
inspect any waste facility

Municipal manager

IWM44

Integrated Waste
Management S37

Municipal manager

IWM45

Integrated Waste
Management S38

Issuing directive to take specific
measures to make the collection
of waste possible
Issuing directives wrt any part of
the By Law

IWM38

Municipal Manager

Senior manager: Waste
Director:
Infrastructure Services management

Senior manager: Waste
Director:
Infrastructure Services management
Manager: Area Cleaning
and Waste Collection

Senior manager: Waste
Director:
Infrastructure Services management

CONDITIONS/
LIMITATIONS/
INSTRUCTION TO
ASSIST
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ITEM
NUMBER

LEGISLATIVE
MANDATE

DESCRIPTION OF POWER OR
FUNCTION

RESPONSIBILITY /
DELEGATED FROM

DELEGATED TO

Integrated Waste Management By -Law

IWM46

Integrated Waste
Management S39

Authorizing an official to issue
written compliance notices

Municipal manager

Director:
Infrastructure Services

IWM47

Integrated Waste
Management S43

Issuing compliance notices

Senior Manager:
Director:
Infrastructure Services Waste management

IWM48

Integrated Waste
Management S48

Designation of certain officials

Municipal manager

IWM49

Integrated Waste
Management S53

Exemptions

Municipal manager

SUB-DELEGATED
TO

CONDITIONS/
LIMITATIONS/
INSTRUCTION TO
ASSIST
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Section
Contravened

Description of Offence

Proposed
Fine
(1)
R1000

44(1)(a)

litters or dumps —
(i)
waste in excess over 8m3; or
(ii)
any volume of hazardous
waste;

44(1)(b)

spills or allows leakage of —
R1000
(i) waste in excess of 8m3 ; or
(ii) any volume of hazardous waste,
without putting in place suitable
measures;
conveys an uncovered or unsecured R1000
load —
(i) of any volume of hazardous
waste;
(ii)
which results in spillage of —
(aa)
waste in excess of 8m3; or
(bb)
any volume of hazardous
waste;

44(1)(c)

44(1)(d)

hinders or interferes with —
R500
(i) a service provider;
(ii) a waste disposal facility operator;
or
(iii) an authorised municipal official,
in the exercise of their powers or the
performance of their duties in terms
of this By-law;

44(1)(e)

contravenes or fails to comply with — R500
(i) sections 9(3), 9(11) and 9(12)
(Building waste);
(ii) section 11(1) (Event waste);
(iii) section
22
(Storage
and
receptacles for general waste); or
(iv) section 41 (Duty to produce
documents);

Approved
Fine

(2)

Page 1022

44(1)(f)

44(1)(g)

contravenes of fails to comply with R500
—
(i)
section 5 (Obligations of
waste generators);
(ii)
sections 10(1), 10(7), 10(8),
10(13) and 10(14)
(Hazardous waste);
(iii)
sections 11(1) and 11(5)
(Event waste);
(iv)
section 12(1)(b) (Organic
waste);
(v)
section 13(1) (Bulky waste);
(vi)
section 14(1) (Waste tyres);
(vii)
sections 23(1), 23(2) and
23(6) (Storage, separation,
recycling, re-use, sorting and
recovery of waste);
(viii)
section 24(1) (Prohibition on
unauthorised disposal of
waste);
(ix)
section 25 (Prohibition on
burning of waste);
(x)
sections 26(1) and 26(2)
(Prohibition on littering and
dumping);
(xi)
section 33 (Collection of
unsuitable waste);
(xii)
section 34 (Waste transfer
facility);
(xiii)
section 35(6) (Disposal of
waste); or
(xiv)
section 51(5) Ownership of
waste);
contravenes
or fails to comply with a R1000
compliance notice issued in terms of
section 39(1) (Compliance notices);

Page 1023

44(1)(h)

contravenes or fails to comply with a R1000
directive issued in terms of —
(i) section 9(2) (Building waste);
(ii) section 11(6) (Event waste);
(iii) section
12(2)
(Organic
waste);
(iv) section 13(3) (Bulky waste);
(v) section 20(8) (Integrated
waste management plan);
(vi) sections 23(4) and 23(5)
(Storage,
separation,
recycling, re-use, sorting and
recovery of waste);
(vii) section 24(2) (Prohibition
on unauthorised disposal of
waste);
(viii) section 27(1) (Prohibition of
nuisance);
(ix) section 37 (Premises
inaccessible for waste collection);
(x)
section 38(1) (Directives);
or
(xi) section 40(4) (Appeals

44(1)(i)

falsely pretends to be an authorised
municipal official or waste disposal
facility operator;

NAG

44(1)(j)

furnishes false or misleading
information when complying with a
provision of this By-law;

NAG

44(1)(k)

unlawfully and intentionally or
negligently, performs any act or
omits to do anything in relation to
waste, that detrimentally affects, or
is likely to detrimentally affect or
impact on health, well-being, public
safety and the environment;
fails to submit or comply with an
integrated waste management plan
as provided for in this By-law;

R2500

44(1)(l)

R1000

Page 1024

44(1)(m)

contravenes or fails to comply with a R2 500
notice contemplated in section —
(i) section 9(5) (Building waste);
(ii) section 10(2) and 10(8)(c)
(Hazardous waste);
(iii) sections 14(2) and 14(7)
(Waste tyres);
(iv) sections
20(11)
and
20(12)(b)(iii)
(Integrated
waste management plan);
(v) section 26(4) (Prohibition on
littering and dumping);
(vi) section 30(2)(d) (Collection
and transportation of general
waste);
(vii) section 40(4) (Appeal); or
(viii) section 43 (Failure to
comply);

44(1)(n)

contravenes or fails to comply with
an instruction issued in terms of
section 35(3) (Disposal of waste);

44(1)(o)

contravenes or fails to comply with a R1 000
compliance notice issued in terms of
section 39;

44(1)(p)

contravenes or fails to comply with R1 000
an integrated waste management
plan contemplated in section 20; or
contravenes or fails to comply with a R2 500
condition subject to which exemption
from a provision of this By-law was
granted in terms of sections 21 and
53.
Any person who —
NAG
(a) induces, influences, persuades
or forces an employee of the
Municipality or other person to
commit an offence in terms of
this By-law, or
(b) attempts to do so,

44(1)(q)

44(2)

R1 000

Page 1025

44(3)

Any person who induces an NAG
employee of the Municipality to
collect and dispose of waste without
—
(a) the correct payment to the
Council; or
(b) the correct methods being
employed,
is guilty of an offence.

NAG = No Admission of Guilt fine allowed
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LEASE OF COUNCIL-OWNED LAND FOR (ADDITIONAL) PARKING PURPOSES:
ATTERBURY: PORTION OF LEASE FARM 369P

Collaborator No:
IDP KPA Ref No:
Meeting Date:

GOOD GOVERNANCE
25 November 2020

1.

SUBJECT: LEASE OF COUNCIL-OWNED LAND FOR (ADDITIONAL) PARKING
PURPOSES: ATTERBURY: PORTION OF LEASE FARM 369P

2.

PURPOSE
To obtain Council approval (in principle) to enter into a lease Agreement with Atterbury
for the use of a portion of Council-owned land for parking purposes.

3.

DELEGATED AUTHORITY
Council
Executive Mayor in consultation with the Executive Mayoral Committee if the lease is
for less than 10 years and the value of the lease if less than R5 million.
As this item was received after closure of the Mayco agenda, the Executive Mayor
requested that the item serves at Council.

4.

EXECUTIVE SUMMARY
Atterbury, the owners of Portion 3 of Farm 961, Stellenbosch apply to use a portion of
Lease Farm 369 for parking purposes. The land they want to lease is adjacent to their
property.
When this property (Farm 961/3) was previously owned by Medi Clinic, they had an
Encroachment Agreement with Council to use the portion of Lease Farm 369P for
parking purposes. This area was excluded from the K.W.V Lease Agreement. They
developed the parking on the piece of land. This encroachment agreement, however,
lapsed when they sold the property and relocated their offices to the ex-BAT property
in Stellenbosch.
Atterbury has now applied to use the already developed parking area consisting of 100
parking bays for additional parking bays for their staff. They also applied for an
encroachment, which in effect amounts to a lease agreement. It was decided that
encroachments will no longer be used for these kind of applications. In the light of the
change in direction on encroachment leases, a short term lease is proposed as the
parking is currently being used on a daily basis without any income to Council.
Council must now, in principle, consider the application.

5.

RECOMMENDATIONS
(a)

that the portion of Lease Farm 369P, consisting of 100 parking bays be
identified as land not needed for any other municipal service;

(b)

that council in principle approves the lease agreement with Atterbury, to
enable them to use a portion of Lease Farm 369P, consisting of 100 parking
bays;
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(c)

that Council’s intention to conclude a lease Agreement with Atterbury for a
period of 12 months without following a supply chain process be advertised for
public comments/inputs/objections, whereafter a return item will be submitted
to Council to make a final determination in this regard;

(d)

that council lease the land based on the “encroachment” parking tariffs as
approved in the latest tariff book; and

(e)

that the applicants be allowed to use the parking bays until council can make
a final determination provided that the tariff set out in the tariff book is paid on
a monthly basis.

6.

DISCUSSION / CONTENT

6.1

Background

6.1.1

Encroachment Agreement with Medi - Clinic to use a portion of Lease Farm 369
for parking purposes
When Medi-Clinic was the owner of the Portion 3 of Farm 961, Stellenbosch, they
applied for an Encroachment permit to allow them to use the area for parking purposes.
The agreement was approved (with the consent of KWV), but has since lapsed, when
Medi-Clinic sold the property to Atterbury, following their relocation to the ex-BAT
offices in Stellenbosch.

6.1.2

Application from Atterbury to use a Portion of Lease Farm 369P for parking
purposes
Hereto attached as APPENDIX 1 an application received from Atterbury to use a
portion of Lease Farm 369P, consisting of 100 parking bays, for additional parking
purposes for their staff.

6.2

DISCUSSION

6.2.1

Location and context
The property under discussion is situated off Trumali Street, Brandwacht, as shown on
Fig 1 and 2 below. The area has been developed by Medi-Clinic when they were
leasing it from Council, at their cost. The area consists of 100 parking bays that was
built by Medi Clinic when they used the area for parking under the encroachment.
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Fig 1: Location and context

Fig 2: Proposed encroachment area

Fig 3: Developed parking area
6.3

Financial implication

6.3.1

The tariffs for parking areas amount to R195.00 per parking bay (as per the recently
approved tariff structure) for the first 10 parking bays and thereafter 50% of the tariff
(R97,50) per month. This amounts to (R 1950.00 + R8775.00) R10 725 per month
(inclusive of VAT). By leasing the parking area to the applicants, council will receive the
income whereas at the moment people use the area for free.
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Council can either use the tariff rate or get a rental valuation to determine the rental
amount.
6.4

Legal requirements

6.4.1

Municipal Asset Transfer Regulations
In terms of Section 36 of the Municipal Asset Transfer Regulation, when considering
an application for an approval of a right to use municipal property, the following needs
to be taken into account, inter alia-:

6.4.2

a)

whether the capital asset may be required for the municipality’s own use
during the period for which the right is to be granted;

b)

the extent to which any compensation to be received for the right, together
with the estimated value of improvements or enhancements to the asset, will
result in a financial benefit to the municipality;

c)

the (possible) risks and rewards associated with the use in relation to the
municipality’s interests;

d)

Any comments received from the local community, and

e)

Compliance with the legislative regime applicable to the proposed granting of
the right.

Property Management Policy
Council must also advertise the intent to rent the property to the applicants on what is
regarded as a private treaty basis as provided for in the Asset Management Policy
before a final determination on the application can be made.
In terms of paragraph 9.2.2 of the Policy, the Municipal Council may dispense with
the prescribed, competitive process, and may enter into a private treaty agreement
through any convenient process, which may include direct negotiations, but only in
specific circumstances, and only after having advertised Council’s intention so to
act. One of the circumstances listed in (h) is where encroachment applications are
received from adjoining owners, subject to approved tariff structure.

6.5

Inputs received from Departments

6.5.1

Director: Infrastructure Services
“3. Responsibility for Electrical Installations (1)……….
…….
(3) Where there is a written undertaking between a user or lessor and a lessee whereby
the responsibility for an electrical installation has been transferred to the lessee, the
lessee shall be responsible for that installation as if he or she where user or lessor.”
The transfer of responsibility must be in writing within the contract.
No further inputs from senior managers was received and the return item will be
circulated for comments.

ANNEXURES:
Appendix 1: Application
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APPENDIX 1
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TIMEFRAMES FOR PUBLIC PARTICIPATION PERIODS FOR LAND USE -/
BUILDING DEVELOPMENT MANAGEMENT PROCESSES/OTHER PUBLIC
PARTICIPATION AND TENDER PROCESSES NEEDED DURING THE 2020
FESTIVE SEASON

Collaborator No:
IDP KPA Ref No:
Meeting Date:

698289
Good Governance and Compliance
25 November 2020

1.

SUBJECT: TIMEFRAMES FOR PUBLIC PARTICIPATION PERIODS FOR LAND
USE -/ BUILDING DEVELOPMENT MANAGEMENT PROCESSES/OTHER PUBLIC
PARTICIPATION AND TENDER PROCESSES NEEDED DURING THE 2020
FESTIVE SEASON

2.

PURPOSE
To obtain approval for the changes to the time frames for the processing and public
participation periods for land use and building development management processes
and other public participation needed during the 2020 festive season.

3.

DELEGATED AUTHORITY
Council

4.

EXECUTIVE SUMMARY
Due to the impact of the Covid-19 pandemic and resulting National Lockdown on
service delivery and the economy, it is proposed to minimize the standard practice to
exclude the core festive period from the timeframes in the processing and the public
participation applicable for land use and building development management
applications and other public participation needed over the festive period from
15 December to 15 January to the period between 22 December 2020 to
15 January 2021. This period will not be included in the normal calculation of periods
for public to comment/give inputs/land use and building development applications and
processes etcetera.

5.

RECOMMENDATIONS
(a)

that Council approves that the period between 22 December 2020 to
15 January 2021 be excluded from the timeframes in the processing and the
public participation applicable to land use and building development applications
as well as other municipal processes for public participation during the festive
season; and

(b)

that the Municipal Manager informs the public through an advertisement in a local
newspaper.

6.

DISCUSSION / CONTENTS

6.1

Background
It has been standard practice and a decision of Council in terms of an adopted policy
to exclude the core festive period of 15 December to 15 January from the timeframes
in the processing and the public participation applicable to land use and building
development management applications. The existing policy however was also drafted
in terms of the Land Use Planning Ordinance, 1986, which have been repealed and
replaced in the meantime by the Stellenbosch Land Use Planning Bylaw, 2015. There
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are also other situations where the involvement of the public is required in this period
and where in the past this period was excluded and the periods needs to be the same
for all those processes also.
6.2

Discussion
Sections 45 and 46 of the Stellenbosch Municipal Land Use Planning Bylaw, 2015
regulates the manner in which public notices must be given and served. In terms of
Section 47(h) the period which must be allowed for the submission of comments on an
application may not be less than 30 days for interested and affected parties, and in
terms of Section 51(2) an organ of state must submit its comments within 60 days of
receipt of the notice.
For the purpose of fair administrative action it is deemed reasonable and justifiable in
the circumstances for a directive that the core period during the festive holiday period
must not be taken into account for the purpose of calculating the number of days for
the processing and the public consultation processes. It has also being the practise to
exclude the period from the calculation of tender closure times as well as not publishing
requests for public inputs/comments during this period.
Due to the impact of the Covid-19 pandemic and resulting National Lockdown on
service delivery and the economy, it is however proposed that this period should be
minimalize to the absolute core festive period, which shall consequently be regarded
as the period of 22 December 2020 to 15 January 2021.
Accordingly the public consultation processes will proceed, but the commenting period
will be extended accordingly to disregard the stated festive period from the required
minimum number of days for the submission of such comments.
A person whose rights are affected by a decision of an authorised employee or the
Tribunal in terms of Section 79 of Stellenbosch Municipal Land Use Planning By-law,
2015 may appeal within 21 days of notification of the decision. Accordingly no appeal
period can commence which will be affected by the core festive period of 22 December
2020 to 15 January 2021.
No notifications of planning decisions will be communicated after 30 November 2020,
and will only be communicated effectively from 18 January 2021. No requests for public
input will be published during this period and tenders will not close in this period.
Council is requested in a separate item to close the municipal offices between
24 December 2020 and 4 January 2021 and for that reason no administrative actions
will take place during this period.

6.3

Financial Implications
The payments will take place in terms of the documentation.

6.4

Legal Implications
Ensure compliance to the provisions in the Stellenbosch Land Use Planning Bylaw,
2015, as well as ascribe to the principle of fair administrative action in terms of the
Promotion of Administrative Justice Act, 2000. The recommendation is in line with the
council policies and legislation.
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Staff Implications
No additional staff implications. Council is requested in a separate item to close the
municipal offices between 24 December 2020 and 4 January 2021, and for that reason
no administrative actions are planned to take place during this period as the staff will
be on compulsory leave.

6.6

Previous / Relevant Council Resolutions
No formal resolution.

6.7

Risk Implications
The risks are addressed through the recommendations.

6.8

Comments from Senior Management
This item was discussed at the Directors’ meeting and was supported by all Directors
and the Municipal Manager.

ANNEXURES
None

FOR FURTHER DETAILS CONTACT:
NAME

Stiaan Carstens

POSITION

Senior Manager: Development Management

DIRECTORATE

Planning and Economic Development

CONTACT NUMBERS

021 808 8674

E-MAIL ADDRESS

Stiaan.carstens@stellenbosch.gov.za

REPORT DATE

18 November 2020

97

AGENDA

13.8

Page 1045

39TH MEETING OF THE COUNCIL
OF STELLENBOSCH MUNICIPALITY

2020-11-25

APPOINTMENT OF SECTION 80 PORTFOLIO CHAIRPERSONS

Collaborator No:
IDP KPA Ref No:
Meeting Date:

Good governance and Compliance
25 November 2020

1.

SUBJECT: APPOINTMENT
CHAIRPERSONS

2.

PURPOSE OF REPORT

OF

SECTION

80

PORTFOLIO

COMMITTEE

To inform Council on the reshuffling of the Mayoral Committee that has led to a change
in the Section 80 Portfolio Committee chairpersons.
3.

DELEGATED AUTHORITY
Executive Mayor appoints the chairpersons for the section 80 committees.

4.

EXECUTIVE SUMMARY
The Executive Mayor, in terms of Section 60 of the Municipal Structures Act 117 of 1998
reshuffled her Mayoral Committee members effective from 1 November 2018. This led
to a change in the Councilors that served as Chairpersons to the Section 80 Committees
as well as the portfolios which they represent, and the introduction of two new S80
Committees.
The National and Provincial elections on 8 May 2019 led to the resignation of Cllr de
Villiers, who was the Mayco member for Community Safety and Portfolio Chair for
Community and Protection Services, and the position became vacant. Cllr Q Smit then
also acted as Portfolio Chair of the particular committee. Cllr R Badenhorst was
subsequently appointed as Mayco member for Community Safety.
On 11 November 2019 the Speaker and the Deputy Mayor both resigned, and the
ex-Deputy Mayor was appointed as interim Speaker. On 14 November 2019 a new
Deputy Mayor and Speaker were re-elected.
On 30 October 2020, the Speaker resigned, and the Deputy Mayor resigned at the
Special Council meeting on 2 November 2020. At this special Council meeting,
Cllr WC Petersen was elected as Speaker and Cllr N Jindela was elected as Deputy
Mayor. [letter of resignation as APPENDIX 1]. The Executive Deputy Mayor is part of the
Executive Mayoral Committee through the provisions of the legislation. The Executive
Mayor herewith gives notice that she has appointed the Deputy Mayor, Cllr Jindela as
the chairperson of Human Settlements. The other portfolio members are the same as
before. The Speaker, Councillor Wilhelmina Petersen, does not form part of the Mayoral
committee anymore since her election as Speaker.

5.

RECOMMENDATIONS
that it BE NOTED that the Executive Mayor has appointed the following Mayco members
as Chairpersons of the Section 80 Committees –
Human Settlements
Deputy Mayor Cllr Nyaniso Jindela
Financial Services
Cllr Patricia Crawley

98

AGENDA

39TH MEETING OF THE COUNCIL
OF STELLENBOSCH MUNICIPALITY

Page 1046

2020-11-25

Parks, Open Spaces and Environment
Cllr Xoliswa Mdemka
Planning, Local Economic Development and Tourism
Cllr Esther Groenewald
Youth, Sports and Culture
Cllr Manie Pietersen
Rural Management
Cllr Salie Peters
Community and Protection Services
Cllr Rikus Badenhorst
Infrastructure Services
Cllr Quintin Smit
Corporate Services
Cllr Aldridge Frazenburg
6.

DISCUSSION/CONTENT

6.1

BACKGROUND
Council at an Urgent meeting held on 16 February 2017 appointed the Section 80
Committees in line with legislation. The Executive Mayor appointed her Mayoral
Committee and Council noted the chairpersons of the respective committees in line with
Section 80 of the Municipal Structures Act.
During October 2018 the Executive Mayor, in terms of Section 60 of the Municipal
Structures Act, reshuffled the Mayoral Committee leading to a change in Chairpersons
of the Mayoral Committee which led to a total restructuring and changing of the current
S80 committees.
The National and Provincial elections on 8 May 2019 led to the resignation of
Cllr de Villiers, who was the Portfolio Chair for Community and Protection Services, and
the position became vacant. Cllr Q Smit then also acted as Portfolio Chair of the
particular committee.
On 11 November 2019 the Speaker and the Deputy Mayor both resigned, and the then
Deputy Mayor was appointed as interim Speaker. On 14 November 2019 a new Deputy
Mayor and Speaker were re-elected.

6.2

Discussion
On 30 October 2020, the Speaker resigned, and the Deputy Mayor resigned at the
Special Council meeting on 2 November 2020. At this special Council meeting,
Cllr WC Petersen was elected as Speaker and Cllr N Jindela was elected as Deputy
Mayor. In view of these changes the Executive Mayor appointed Cllr Jindela as the
Chairperson of the Human Settlements Portfolio Committee in the place of Councilor
Wilhelmina Petersen who is now the elected Speaker. It is herewith required that Council
notes the change in chairpersons of the Section 80 Committees. The changes are
herewith reported to Council for notification.
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FINANCIAL IMPLICATIONS
As per the approved budget

6.4

LEGAL IMPLICATIONS
The recommendation complies with the relevant legislation.

6.5

STAFF IMPLICATIONS
No additional staff implications

6.6

PREVIOUS / RELEVANT COUNCIL RESOLUTIONS:
Item 13.2.1: 24th Council meeting held on 27 February 2019.
Item 18.1: 34th Council meeting held on 29 January 2020

FOR FURTHER DETAILS CONTACT:
NAME
POSITION
DIRECTORATE
CONTACT NUMBERS
E-MAIL ADDRESS
REPORT DATE

Donovan Muller
Manager: Council Support
Corporate Services
021 808 8314

Donovan.Muller@stellenbosch.gov.za
2020-11-18
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POLICY AND PROCEDURES FOR WARD COMMITTEES, INCLUDING COVID-19
PROTOCOLS

Collaborator No:
IDP KPA Ref No:
Meeting Date:

Good Governance
25 November 2020

1.

SUBJECT: POLICY AND PROCEDURES FOR WARD COMMITTEES, INCLUDING
COVID19 PROTOCOLS

2.

PURPOSE
To submit the amended Policy and Procedures for Ward Committees, which include the
relevant COVID-19 protocols for ward committee meetings (hereafter “Policy”) to Council
for approval.

3.

DELEGATED AUTHORITY
Council approves policy.

4.

EXECUTIVE SUMMARY
The Local Government Municipal Structures Act, 117 of 1998 prescribes amongst other
that municipalities must devise a regulatory framework in respect of the procedure to
elect members of a ward committee, the circumstances under which those members
must vacate office and the frequency of meetings of ward committees.
To give effect to this stipulation a Policy and Procedures for Ward Committees was
developed and adopted by Council in 2006. It was amended in 2010, 2012 and 2015
and was due for a review following the August 2016 local government elections.
The Policy was adopted by Council on 24 April 2019.
With the outbreak of the COVID-19 pandemic, ward offices had to close and ward
committee meetings that depended on the ward office as a venue for meetings had to
cease meeting if the ward committee was not able to meet on a virtual platform.
With the relaxation to level 2 of the COVID-19 levels, ward offices were allowed to reopen again on 1 September 2020, under the strict COVID-19 protocols. With this reopening, ward committees in certain wards can resume physical meetings but must
adhere to the strict COVID19 regulations and protocols.
The revised policy is now ready for adoption.

5.

RECOMMENDATIONS
(a)

that Council adopts the revised Policy and Procedures for Ward Committees as
per APPENDIX 1;

(b)

that this policy replaces all previous policies; and

(c)

that the policy be distributed to ward committees.
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Council adopted the Policy and Procedures for Ward Committees on
29 November 2006, amended it at Council Meetings on 26 August 2010, 20 June 2012
and 28 October 2015. The new policy was adopted by Council on 24 April 2020.
6.2

Discussion
Section 73 of the Local Government Municipal Structures Act, 117 of 1998 prescribes
that
“A metro or local council must make rules regulating(a)

the procedure to elect the subsection (2) (b) members of a ward
committee, taking into account the need(i)

for women to be equitably represented in a ward committee; and

(ii)

for a diversity of interests in the ward to be represented.

(b)

the circumstances under which those members must vacate office; and

(c)

the frequency of meetings of ward committees”.

In order to comply with the stipulation in the above-mentioned Act, Stellenbosch
Municipality developed a Policy and Procedures for Ward Committees and adopted
same during 2006 with various amendments over time as shown in paragraph 6.1 above.
The aim of the Policy is, inter alia, to deal with establishment and election of ward
committees, terms of office, vacancies and dissolutions, powers and functions and
conduct of members, ward committee meetings and administrative support, and public
meetings.
The existing Policy has been thoroughly reviewed during 2017 with the assistance of a
law expert and one of the Senior Legal Advisers in the employ of Council. Prior to the
follow-up Ward Committee Summit the Draft Policy was further reviewed with the
assistance of the legal expert referred to above a University of Stellenbosch academic –
also a ward committee member.
During November 2018 a Ward Committee Summit was held where the Draft Revised
Policy was discussed. The plenary requested more time to peruse the Policy.
Consequently it was resolved that a follow-up Summit be held early in 2019 to finalise
the Policy for submission to Council.
At the follow-up Ward Committee Summit held on 14 March 2019 the Draft Policy was
presented to ward committee members. It was clear that ward committees needed a
further opportunity to provide input into the draft document. It was subsequently resolved
that ward committees be afforded a further opportunity to submit input by not later than
29 March 2019.
The input provided by a number of ward committees by the cut-off date was considered
and incorporated into the Draft Revised Policy attached herewith as APPENDIX 1. This
policy was adopted by Council on 24 April 2019.
This policy must now be amended to include the regulations and COVID19 protocols for
ward committee meetings that takes place at ward offices.
6.3

Financial Implications
Per the approved budget.
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6.4

Legal Implications
The recommendations in this report comply with the applicable legislation.

6.5

Staff Implications
This report has no additional staff implications for the Municipality.

6.6

Previous / Relevant Council Resolutions:
24 April 2019

6.7

Risk Implications
The risks are addressed in the item and policy adjustment

6.8

Comments from Senior Management:
None required

ANNEXURES
APPENDIX 1 – Amended Policy and Procedures for Ward Committees
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NAME

Donovan Muller

POSITION

Manager: Councillor Support

DIRECTORATE
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E-MAIL ADDRESS
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REPORT DATE
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Stellenbosch Municipality

Policy and Procedures
For Ward Committees
Revised Policy adopted by Council on 24 April 2019
Revised and adopted by Council:
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Policy and Procedures for Ward Committees

Compiled in terms of the Local Government: Municipal Structures
Act, 117 of 1998; Local Government: Municipal Systems Act, 32 of
2000 & 2005 DPLG Guidelines
Preamble
WHEREAS Stellenbosch Municipality is committed to encouraging the involvement of
communities and community organisations in its affairs;
WHEREAS Stellenbosch Municipality is a municipality with an Executive Mayoral
System combined with a ward participatory system as set out in Section 9(d) of the
Municipal Structures Act;
WHEREAS the Council has resolved in terms of Section 72(2) of the Act to adopt the
ward participatory system;
IT IS THEREFORE RESOLVED by the Council of Stellenbosch Municipality as follows:Definitions
In this Policy and Procedures, a word or expression has the meaning assigned to
it in applicable national legislation; otherwise it has the meaning as defined
below:
“the Act” means the Local Government: Municipal Structures Act, 1998 (Act 117
of 1998);
“election officer” means the person in charge of the election of ward committee
members at an election meeting, which person shall be an official of the
municipality or an impartial person appointed by the municipality for this purpose;
“geographical area” means a portion of the ward to be served by a ward
committee member or more than one ward committee member eg a block of
streets
“nominee” means a person, nominated in terms of Clause 5 for election to the
Ward Committee by a registered voter residing in that ward;
“out of pocket expenses” means the payment of out of pocket expenses to
members of ward committees in respect of participation by ward committee
members in the activities of the ward committees as contemplated in Clause
73(5)(c ) of the Act; , “resident” means a resident of the ward for which the
ward committee was established;
CHAPTER 1
ESTABLISHMENT AND ELECTION
1.

Establishment
With effect from a date set by the Municipality, ward committees will be
established for all the wards.
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2.

3.

Status of ward committees
(1)

The object of a ward committee is to enhance participatory democracy in
local government.

(2)

A ward committee:
(a)

is an advisory body;

(b)

is a representative structure of the ward;

(c)

is an independent committee of the community in a ward;

(d)

is impartial and perform its functions without fear, favour or
prejudice;

(e)

is not politically orientated;

(f)

as a representative structure of the community is accountable to
the community; and

(g)

is an integrative umbrella body responsible for coordination of
ward developmental initiatives, promotion of accountability and
social cohesion.

Composition of ward committees
(1)

A ward committee will comprise of the ward councillor representing that
ward in the Council and not more than 10 other persons elected according
to Clauses 6 to 10.

(2)

Gender equity and diversity of interests will be pursued by the election
officer. This will be done by drawing the attention of the voters at the start
of an election meeting to the importance of –
(a)

striving for an equal representation of men and women on a ward
committee;

(b)

having representatives for different communities within the ward
on the ward committee in the case of a geographical
representation system.

(3)

The municipality shall appoint ward administrators to fulfil
administrative and /or secretarial duties of the ward committee.

(4)

A ward councillor may delegate in writing the chairing of a meeting in
his/her absence to a proportional representation councillor or any member
of the ward committee.

(5)

A ward committee may extend a standing invitation to a maximum of two
individuals which they feel will contribute to a better representivity of the
committee, as observers to the ward committee.

(6)

The observers mentioned in Sub-Clause (5) above will have no voting
rights during ward Committee meetings.
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4.

Decision on type of ward committee

5.

(1)

When a new ward committee is to be established, the municipality must
determine beforehand whether the particular ward warrants a single
election following the geographical representation system taking into
account the diversity of communities as well as the geography of that
ward.

(2)

The Administration of the Municipality, after consultation with ward
councillors, is to recommend to council what type of election system to be
used for each ward.

(3)

In the case of a geographical representation system the municipality, in
consultation with the ward councillors, must determine beforehand how
many ward committee members will be representing each geographical
area, taking into consideration the pro-rata numbers of registered voters
in each voting district.

(4)

The ward councillor must determine the number of the geographical
blocks for the ward taking into consideration the distribution of registered
voters in the area.

Nomination

(3)

(1)

Before the municipality calls for nominations for a general election of ward
committees, an information campaign must be undertaken to inform the
public and councillors on all aspects of the election.

(2)

In the case of a geographical representation system, only nominations in
respect of and made by a registered individual residing in the particular
geographical area will be valid.

The municipality must –

(5)

6.

(a)

Publish a call for nominations for candidates at least 45 days
before close of nominations for ward committee elections in one or
more of the local newspapers in the Stellenbosch Municipal area;
and

(b)

Advertise the call for nominations on notice boards in municipal
buildings and municipal libraries for a period of at least 30 days.

A nomination must be accompanied by –
(a)

a written acceptance of the nomination by the nominee in the
prescribed format;

(b)

a copy of the ID or ID card of both the proposer and nominee;

Election criteria
To be elected as a member of a ward committee, a person (a)

must be a registered voter in the ward concerned;

(b)

may not be a member of the Stellenbosch Town Council;
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7.

(c)

may not be in the full-time employment of the Stellenbosch Municipality;

(d)

may not be in arrears to the Municipality for rates and service charges for
a period of more than 3 months on and after the date of nomination;

(e)

may not be someone who, after February 1997, have been convicted of
an offence and sentenced to imprisonment without the option of a fine for
a period of not less than twelve months:

(f)

may not be someone of unsound mind who have been declared so by a
competent court; or

(g)

may not be an unrehabilitated insolvent.

Election meeting
(1)

Elections will be held according to the type of election system determined
by council for each ward in terms of Clause 4 above.

(2)

On determining the election meeting venue or venues in the case of
separate meetings, the municipality must take into account, inter alia:

(3)

8.

(a)

the input of ward councillors concerned;

(b)

distances for voters to travel;

(c)

the needs of minority or vulnerable groups to be accommodated
on the ward committee; and

(d)

the existence or not of separate communities within the ward with
dissimilar needs.

After the nominations have closed, the municipality must –
(a)

convene an election meeting for and within each ward after
confirmation of the election date with the relevant ward councillor,
and

(b)

make public the date, time and place of a ward election meeting by
way of official notice in local newspapers in all the official
languages of the province; as well as other means of public
communication as determined by council.

(4)

Only residents who are registered voters in the ward concerned may
attend and vote at the meeting. This does not exclude municipal officials
and members of the media to attend the meeting without the right to vote.

(5)

The ward election meeting is chaired by the election officer.

(6)

Provision must be made for the illiterate, where applicable.

Election procedure
(1)

The ward councillor, if present, may welcome the voters and the
candidates and must then take a seat amongst those present at the
meeting and refrain from any interference with the proceedings.
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(2)

The election officers will then take control of the voting process and
explain the procedure to be followed.

(3)

the nominees are –
introduced by the election officer, and

(b)

may then be allocated, on an even basis, time to address the
meeting.

(4)

After nominees were introduced, the election officer will call for a vote on
the nominees within that geographical area.

(5)

If only one person was nominated, the election officer must declare that
person elected.

(6)

The election officer must declare elected the nominee who receives a
majority of the votes (50% plus one) cast.

(7)

If no nominee receives a majority of the votes cast, a second vote is taken
on the three nominees that received the highest number of votes in the
first vote.

(8)

If no nominee receives a majority of the votes cast in the second vote, a
third vote is taken on the two nominees that received the highest number
of votes in the second vote.

(9)

If the two nominees have exactly the same number of votes after the
process in Sub-Clause (8) above, the election officer will determine the
elected person by the draw of lots.

(10)

Once all vacancies have been filled, the election officer must indicate to
those present their right to appeal.

(11)

9.

(a)

(a)

Any such appeal must be lodged with the Office of the Speaker
within seven (7) days of the election.

(b)

Appeals will be dealt with by an independent person appointed for
this purpose by the Speaker and agreed to by the appellant. The
findings of the independent person will be binding.

The ward councillor may at this point in time take control of the meeting to
thank everybody present, congratulate the successful candidates and to
close the meeting; should he/she so wish.

Voting
(1)

Each community member present may cast one vote for one nominee
residing in his/her geographical area

(2) Voting shall be by ballot paper unless 75% or more of the voters decide to
vote by show of hands. This may be determined for the meeting as a whole
or for each geographical area separately.

[Policy and Procedures for Ward Committees]

Page 8

Page 1062
(3) Where voting is done by show of hands, the nominees for each geographical
area will leave the hall for the duration of the election with respect to that
geographical area.
(4) The ward councillor may vote for a nominee in his/her geographical area. .
(5) The ward councillor may not before or during the election meeting influence
or campaign for the election of ward committee members.
CHAPTER 2
TERMS OF OFFICE, VACANCIES AND DISSOLUTION
10.

(4)

11.

Term of office
(1)

The term of office for a ward committee will run concurrently with that of
the Council up to the day of the next municipal elections.

(2)

Members of a ward committee will vacate office when a new Council is
declared elected

(3)

The vacation of office by the ward councillor does not affect the term of
office of the 10 members elected in accordance with Clauses 5 to 9.

A ward committee member may be re-elected, subject to the above subClauses.
Dissolution
(1)

(2)

12.

The Council may, by notice addressed to the ward committee, dissolve
the ward committee:
(a)

when it fails to meet three consecutive times as per schedule of
meetings;

(b)

when a majority of members, in terms of a vote taken at a ward
committee meeting, recommends to council that the committee be
dissolved , or

(c)

when maladministration, fraud, corruption or any serious
malpractice has occurred or is occurring in a ward committee.

The Council must give prior notice to the ward committee of the intention
to dissolve a ward committee subject to a right to reply within 14 days.

Termination of membership
The membership of a ward committee member will be terminated if that member:
(a)

resigns in writing;

(b)

is no longer qualified, in terms of Clause 6 above, to be a member of a
ward committee;

(c)

is removed from office by the Speaker in terms of Clause 13; or
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(d)
13.

dies.

Removal from office
The Speaker can remove a member of a ward committee from office if that
member -

14.

(a)

fails to attend three consecutive meetings without obtaining leave of
absence from the ward committee;

(b)

deliberately fails to adhere to meeting procedures or is guilty of gross
misconduct during ward committee meetings;

(c)

is involved in proven and malicious activities solely to undermine the
authority of the Council or the ward councillor, or

(d)

is engaged in corruption or deliberately fails to disclose material conflict of
interest.

Filling of vacancies
(1)

The Speaker must fill the vacancy by declaring as elected the person who
received the second highest number of votes in the geographical area
concerned during the election held in terms of Clause 8.

(2)

If nobody can be declared elected in terms of sub-Clause (1) above, the
ward committee may, by means of an information campaign in the
respective geographical area, call for qualifying nominations from that
area, consider the received nominations and by a majority vote of the
members present, fill the vacancy through a process of co-option.

(3)

The intention to fill a vacancy through a process of co-option must be
placed on the ward committee’s agenda beforehand, which agenda must
be circulated to members at least 7 days before the meeting.

(4)

Geographical representation of the member, who vacated his /her
position, must be taken into account when filling a vacancy.

(5)

A person co-opted as a ward committee member must comply with the
criteria stipulated in Clause 6 above.

CHAPTER 3
POWERS AND FUNCTIONS AND CONDUCT OF MEMBERS
15.

The role of the Speaker of Council
The Speaker of Council :
(1)

is the patron/custodian of Ward Committees;

(2)

must ensure that ward participatory structures are established in line with
the set guidelines and applicable legislation;
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16.

(3)

must in collaboration with Ward Councillors regulate and monitor the
frequency of ward committee and community report back meetings;

(4)

must through his/her office ensure functionality of ward committees;

(5)

must ensure that the local government environment is conducive to active
citizen participation in governance at local level;

(6)

must ensure ongoing training and capacity building programmes; and

(7)

set deadlines for submission of ward committee reports.

Powers and functions of ward committees
(1)

A ward committee may make recommendations on any matter affecting
its ward to the ward councillor, or through the ward councillor to the
Council, the Mayoral Committee or to the Executive Mayor.

(2)

The following functions and powers are delegated to ward committees by
the Council in terms of Clause 59 of the Municipal Systems Act:
(a)

to serve as an official specialised participatory structure in the
municipality.

(b)

to create formal unbiased communication channels as well as cooperative partnerships between the community and the Council.
This will be achieved as follows:

(c)

(i)

Advise and make recommendations to the ward councillor
on matters and policy affecting the ward;

(ii)

Assist the ward councillor in identifying challenges and
needs of residents;

(iii)

Disseminate information in the ward concerning municipal
affairs such as the
budget,
integrated
development
planning, performance management system
(PMS),
service delivery options and municipal properties;

(iv)

Receive queries and complaints from residents concerning
municipal service delivery, communicate it to the ward
councillor and through him/her to Council ;

(v)

Ensure constructive and harmonious interaction between
the municipality and community through the use and coordination of ward residents meetings and other community
development forums; and

(vi)

Interact with other forums and organisations on matters
affecting the ward.

To serve as a mobilising agent for community action within the
ward. This may be achieved as follows:
(i)

Attend to all matters that affect and benefit the community;

(ii)

Act in the best interest of the community; and

(iii)

Ensure the active participation of the community in –
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17.

18.

(aa)

service payment campaigns;

(bb)

the integrated development planning process;

(cc)

the municipality’s budgetary process;

(dd)

decisions about the provision of municipal services,
and

(ee)

decisions about by-laws;

(d)

No executive powers will be delegated to ward committee
members;

(e)

A ward committee majority may express dissatisfaction to the
Speaker in writing on the non-performance of a ward councillor.

Subcommittees
(1)

A ward committee may establish one or more subcommittees necessary
for the performance of its functions and involve organisations more
broadly.

(2)

A ward committee must –
(a)

appoint the members of such a sub-committee;

(b)

appoint the chairperson of such a sub-committee from amongst its
members, and

(c)

determine the function of such a sub-committee.

(3)

The ward committee and sub-committees may meet together as a ward
forum for major discussions.

(4)

Stakeholders in the ward may apply to the ward committee to participate
in sub-committees that are relevant to their fields of interest and to their
day-to-day functioning as a sector.

Conduct of members
A member of the ward committee:
(a)

Must perform the functions of the committee in good faith and without
fear, favour or prejudice.

(b)

May not use the position or privileges of a member for private gain, or to
improperly benefit another person.

(c)

May not act in any other way that compromises the credibility, impartiality,
independence or integrity of the committee.

(d)

Must adopt the principle of accountability to the community and
regardless of political affiliation.

(e)

Must be accessible for the community and ensure that all role players can
relate to the process and the issues at hand and are able to make their
input into the processes of the committee.
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(f)

Must adopt the principle of transparency to promote openness, sincerity
and honestly among all the role-players in a participative process and
promote trust and respect for the integrity of each role-player and a
commitment by all to the overriding objectives of the process in the
interest of the common good.

(g)

Must recognise diversity with empathy towards the differences associated
with race, gender, religion, ethnicity, language, age, economic status and
sexual orientation;

(h)

Must consider all views and opinions in the process of community
participation. Special effort should be
made to include previously
disadvantaged persons and groups, including women and youth in the
activities of the ward committee.

(i)

Must provide an apology with a valid reason to the chairperson of the
committee or the Ward Administrator if a meeting cannot be attended.

CHAPTER 4
WARD COMMITTEE MEETINGS
19.

20.

Chairperson
(1)

Subject to Clause 3(4) above, ward committee meetings are convened
and chaired by the ward councillor.

(2)

Members of the ward committee must submit substantive items to be
discussed, well in advance to the chairperson.

(3)

The chairperson will be responsible to prepare an agenda for ward
committee meetings.

(4)

The chairperson determines when and where a ward committee meets,
subject to Sub-Clause (5) below.

(5)

A ward committee should meet on a monthly basis but must meet at least
quarterly.

Purpose of ward committee meeting
The purpose of the ward committee meetings is:
(a)

for ward committee members to raise,
affecting the ward;

(b)

for the ward councillor to report on –

formulate and table matters

(i)

matters decided by the Council;

(ii)

initiatives, information, campaigns and programmes of the Council,

(c)

To discuss complaints received by ward committee members on
municipal service delivery in the ward; and

(d)

To formulate views and action plans on the above matters.
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21.

22.

Quorum and decisions
(1)

50% plus one of the serving ward committee members must be present
before a vote may be taken on any matter.

(2)

A ward committee shall endeavour to adopt its decisions on the basis of
consensus.

(3)

If consensus on any matter cannot be achieved, such matter may be
determined by a supporting vote of at least the majority of the members
with voting rights.

Procedures
(1)
(2)
(3)

A ward committee with a supporting vote of the majority of its serving
members may determine its own procedures subject to any directions of
the chairperson.
Meetings of a ward committee are normally open to the public.
Due to the coronavirus pandemic, ward committees are encouraged to
meet on a virtual platform to ensure compliance with the COVID19
regulations. Where it is not possible for a ward committee to meet on a
virtual platform, and the ward committee meetings must be held in the
ward office or another hall or boardroom, there must be strict adherence
to the following protocols at each ward committee meeting:
(a)
(b)
(c)
(d)
(e)
(f)

(g)
(h)
(i)
(j)

the venue must be sanitised before and after the meeting,
including furniture, surfaces, door handles, etc;
ensure the venue is large enough to ensure the correct social /
physical distancing;
an attendance register must be completed by all attendees at the
meeting;
all attendees must wear a mask: no mask, no entry to the
meeting;
masks must be worn throughout the entire meeting;
before the commencement of the meeting, attendees must
sanitise their hands, have their temperature taken and complete
the daily screening sheet for the respective meeting [screening
sheet attached];
the screening sheet must be electronically filed after each
meeting.
adherence to the two 1,5 – 2 metre social or physical distancing
must be adhered to.
if a ward committee member shows any symptoms or has flu-like
symptoms, the person must stay at home.
it is the duty of the ward councillor to ensure the protocols are at
all times adhered to when meetings, including ward committee
meetings are held.
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23.

Work programme
The Ward committee:

24.

25.

(a)

Must submit a programme with specific outputs of work for one year to
the office of the Speaker or other designated political functionary in July
of each year;

(b)

Must perform the functions as set out to achieve and indicated in the work
programme (i)

on own initiative;

(ii)

on request by the ward councillor;

(iii)

on request by the Speaker or other designated political
functionary;

(iv)

in accordance with priorities and reasonable time frames
determined by the Speaker or other designated political
functionary.

Administrative support
(1)

The municipality must make administrative and secretarial arrangements
to enable ward committees to perform their functions and exercise their
powers effectively.

(2)

The municipality may put in place conditions, such as periods of notice of
meetings, in order to organise administrative and secretarial support to
the ward committee.

(3)

In the case where the Municipal Manager receives correspondence from
a ward committee, he/she must give feedback to the ward councillor
concerned (with a copy to the Executive Mayor) on the information or
action required within 14 days of receipt of the correspondence.

(4)

Ward committees are entitled by prior arrangement to the free use of
venues in municipal buildings in order to hold official meetings.

Budget
(1)

Members of ward committees will be reimbursed for out of pocket
expenses as contemplated in Clause 25 (2) (a)(i) below.

(2)

The Municipality will annually budget for the reimbursement of –
(a)

Out of pocket expenses for members of ward committees in
respect of their participation in ward committees subject to the
following criteria as approved by Council on 20 June 2012 and
revised by Council on 28 October 2015:
(i)

that fourteen (14) ward committee meetings which will
comprise of one (1) ward committee meetings every
month and one (1) open public meeting every semester
(every six (6) months) be identified and approved by the
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ward committee as paid meetings and that each serving
member present at these meetings, be paid an out of
pocket allowance of R350.00 per meeting (R350 x 14 =
R4900.00). Payment of out of pocket allowances will be
made quarterly;

26.

(ii)

the reimbursement amount will be paid to the ward
committee members in person and not to organisations
that he/she represents;

(iii)

that reimbursements only be paid on verification of
attendance register of meetings attended and that
reimbursements will only be electronically transferred to
the bank account of the relevant ward committee
member(s);

(iv)

that ward committee members may elect not to be
reimbursed;

Accountability
The ward councillor must (a)

ensure that full and proper records are kept of the minutes of ward
committee meetings.

(b)

ensure that the committee’s available resources are properly
safeguarded and used in the most effective and efficient way.

(c)

ensure that all statutory measures applicable to the committee are
complied with.

(d)

ensure that all recommendations and comments made by the
ward committee are formalised and submitted to the Office of the
Speaker or other designated political functionary for presentation
to Council or conveyed timeously to the appropriate external
decision making authority.

(e)

report a view adopted by the ward committee to the Council but
may indicate his/her agreement with the view in the report.

(f)

ensure the production of a progress report on major achievements
and areas of failure, with reasons, within two months after the end
of the financial year.

(g)

submit the progress report to the Speaker or other designated
political functionary for a review of the performance of the
committee.

(h)

implement any corrective measures to ensure effective and
efficient performance of the committee as suggested by the
Speaker or other designated political functionary.
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27.

Dispute resolution
The following mechanisms are recommended when disputes arise within ward
committees:
(a)

Every effort should be made to deal with disputes.

(b)

When a dispute arises, the ward councillor should appoint a person or
persons, the maximum being two, to attempt and resolve the dispute
through mediation.

(c)

If the attempt at mediation fails, the matter is then submitted to the ward
councillor who should arbitrate, provided that the matter does not involve
the councillor and the majority of the members of the committee.

(d)

If the majority of committee members remain aggrieved, the matter
should be taken to the Council through a channel decided upon by
Council or through the Office of the Speaker or other designated political
functionary. This should be avoided as far as possible.
CHAPTER 5
PUBLIC MEETINGS (WARD MEETINGS)

28.

29.

Chairperson
(1)

Public meetings (ward meetings) are chaired by the ward councillor. A
ward councillor may delegate in writing the chairing of the meeting to a
proportional representation councillor or any member of the ward
committee.

(2)

The ward councillor in consultation with the ward committee determine
when and where the meeting will be held, subject to Sub-Clause (3).

(3)

A public meeting must be held at least twice per calendar year.

Purpose of ward/public meetings
Public meetings are mainly held in order (a)

To register the concerns and inputs of the community with regard to
service delivery, general development of the community, disaster
management and any other municipal concern the community may have;
and
(b) To report back to the public on issues that affects it.

30.

Meeting arrangements
(1)

If the committee decides to hold a public meeting it may publish a notice
in a newspaper circulating in the area concerned, stating the time, date
and place of the meeting and inviting the public to attend the meeting.

(2)

The scheduled date, time and place of the public meeting should be
convenient so as to encourage the greatest number of people to attend.
The venue -

[Policy and Procedures for Ward Committees]
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(a)

Must be in a well known place;

(b)

Must be easily accessible and where possible, also disabledfriendly; and

(c)

Must be large enough to accommodate all people present.

(3)

When the committee publishes a notice, it must convey, where
appropriate, by electronic media or other appropriate means of
communication, such as direct mail and posters or notices in key areas
such as clinics, schools, bus stops and libraries, the contents of the
notice in the area concerned.

(4)

Due to the coronavirus pandemic, public meetings must adhere to the
totals of people allowed per venue as per the level 1 regulations. At the
meeting, there must be strict adherence to the following protocols:
(a)
(b)
(c)
(d)
(e)
(f)

(g)
(h)
(i)
(j)

(5)

the venue must be sanitised before and after the meeting,
including furniture, surfaces, door handles, etc;
ensure the venue is large enough to ensure the correct social /
physical distancing, as well as adherence to the number of
persons allowed in a venue as per the level 1 regulations;
an attendance register must be completed by all attendees at the
meeting;
all attendees must wear a mask: no mask, no entry to the meeting;
masks must be worn throughout the entire meeting;
before the commencement of the meeting, attendees must sanitise
their hands, have their temperature taken and complete the daily
screening sheet for the respective meeting [screening sheet
attached];
the screening sheet must be electronically filed after each meeting.
adherence to the two 1,5 – 2 metre social or physical distancing
must be adhered to.
if a member of the public shows any symptoms or has flu-like
symptoms, the person must stay at home.
it is the duty of the ward councillor to ensure the protocols are at
all times adhered to when meetings, including ward committee
meetings are held.

At the public meeting a representative of the committee must –
(a)

explain the meeting procedures, such as adoption of agenda and
time allowed for questions;

(b)

explain the issues the committee has to consider, including any
options open to the committee;

(c)

allow members of the public attending the meeting to present their
views on these issues;

(d)

answer relevant questions;

(e)

keep minutes of the meeting and inform the public that ward
committee meeting and public meeting minutes are public
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documents, and that the community has access to these
documents and may make copies at their own cost; and
(f)

give feedback on previous issues, including reasons if there is a lack of

progress.
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COVID‐19 DAILY SCREENING FORM _____________________ 2020
EMPLOYEE DETAILS

WORKPLACE:
SUPERVISOR DETAILS

Surname:
Name:
Staff No:

Surname:
Name:
Designation:

Instructions for completion: Mark “Y” if symptom present and “N” if not. To be kept with attendance register.
DAY DATE

1

2

3

4

5

6

7

8

Cough

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Shortness of
breath

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Sore throat

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N



Redness of
eyes

Y
N

Y
N

Y
N

Y
N

Y
N



Additional
symptoms

Y
N

Y
N

Y
N

Y
N

Does any of your immediate
family members have any of
the symptoms

Y
N

Y
N

Y
N

Have you or your immediate
family travelled (funerals
/gathering/ Sick person/visit
doctor) during last 2 weeks

Y
N

Y
N

Y
N

9

10

11

12

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

13

14

15

16

17

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N


Y
N


Y
N


Y
N


Y
N


Y
N


Y
N













TEMPERATURE READING
Do you have any of the
following symptoms





f response yes to above,
please provide details
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DAY DATE

18

19

20

21

22

23

24

25

26

27

28

29

30

31

TEMPERATURE
Do you have any of the following symptoms



Cough

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N



Shortness of breath

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N



Sore throat

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N



Redness of eyes

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N



Additional factors

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
Y
N N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N


Y
N


Y
N


Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N

Y
N


Y
N


Y
N


Y
N

Does any of your immediate family members have any of the
symptoms
Have you or your immediate family travelled (funerals
/gathering/ Sick person/visit doctor) during last 2 weeks

If response yes to above, please provide details

NOTE: If response is yes to any of the questions the employee must be isolated and the Supervisor is to seek advice from your line manager before
allowing the employee to enter the workplace or requested to return home or visit a doctor hospital.
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2020-11-25

CONSIDERATION OF NOTICES OF QUESTIONS AND NOTICES OF MOTIONS
RECEIVED BY THE SPEAKER
QUESTION BY COUNCILLOR F ADAMS: BREAKDOWN: SUBSIDIZED AND GAP
HOUSING
A Notice of a Question, dated 2020-10-27, was received from Councillor
F Adams regarding breakdown: subsidized and GAP Housing.
The said Question is attached as APPENDIX 1 and the appropriate response as
APPENDIX 2.
FOR CONSIDERATION

FOR FURTHER DETAILS CONTACT:
NAME
POSITION
DIRECTORATE
CONTACT NUMBERS
E-MAIL ADDRESS
REPORT DATE

Geraldine Mettler (Ms)
Municipal Manager
Office of the Municipal Manager
021 808-8025
Municipal.Manager@stellenbosch.gov.za
November 2020

Page 1076

APPENDIX 1

Page 1077

Page 1078

APPENDIX 2

Page 1079

TO

:

SPEAKER

FROM

:

MUNICIPAL MANAGER

DATE

:

10 NOVEMBER 2020

RE

REPLY TO QUESTIONS IN TERMS OF SECTION 35 OF THE
STANDING RULES AND ORDER FOR THE MEETINGS OF COUNCIL

Dear Speaker
With reference to the question received from the DNCA, Councillor F Adams submitted in terms
of Section 35 of the Standing Rules and Order for the meetings of council, received by my office.
QUESTION
a)

“I request a breakdown how many subsidized (RDP) and GAP houses were built since 2010
within WC024, Stellenbosch?”

RESPONSE
As previously indicated, responses are drafted from the Office of the Municipal Manager.
Councillors cannot instruct municipal officials to respond to questions.
Housing opportunities from 2010 until 2020 are as follow:
PROJECT NAME
Erf 342
Erf 2124, Koelpark
Farm 744/3, Klapmuts
Mandela City
The Steps/Orlean Lounge
Smartie Town
Watergang Phase 1
Watergang Phase 1
Watergang Phase 1
Watergang Phase 2&3

HOUSES
Klapmuts
831 subsidised houses
99 subsidised houses
52 subsidised houses
221 TRA
Cloetesville
161 rectifications
106 rectifications
Kayamandi
100 subsidised houses
187 subsidised houses
106 subsidised houses
277 TRA

SERVICE SITES
831 service sites
99 service sites
52 service sites
259 service sites

100 service sites
193 service sites
106 service sites
296 service sites

Vlottenburg
Digteby

20 subsidised houses

Longlands

Erf 11330
Erf 11330

20 services sites
144 service sites in progress

Idas Valley
113 GAP
87 subsidised houses

113 services sites
89 services sites

Page 1080

Jamestown
Farm 527

Mooiwater 301
Faire Donne Estate (Medium income
development)

Kind regards,

Geraldine Mettler
Municipal Manager

162 subsidised houses

162 service sites

Franschhoek
231 subsidised houses

301 service sites
56 service sites
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2020-11-25

QUESTION BY COUNCILLOR F ADAMS: WASTE WATER TREATMENT PLANT IN
DEVON VALLEY
A Notice of a Question, dated 2020-10-27, was received from Councillor
F Adams regarding Waste Water Treatment Plant in Devon Valley.
The said Question is attached as APPENDIX 1 and the appropriate response as
APPENDIX 2.
FOR CONSIDERATION

FOR FURTHER DETAILS CONTACT:
NAME
POSITION
DIRECTORATE
CONTACT NUMBERS
E-MAIL ADDRESS
REPORT DATE

Geraldine Mettler (Ms)
Municipal Manager
Office of the Municipal Manager
021 808-8025
Municipal.Manager@stellenbosch.gov.za
November 2020
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APPENDIX 1

Page 1083

Page 1084

APPENDIX 2

*•

MEMORANDUM

.m.
•••••
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Office of the Municipal Manager
Kantoor van die Munisipale Bestuurder

10

SPEAKER

FROM

MUNICIPAL MANAGER

DATE

11 NOVEMBER 2020

RE

REPLY TO QUESTIONS IN TERMS OF SECTION 35 OF THE
STANDING RULES AND ORDER FOR THE MEETINGS OF COUNCIL

Dear Speaker
With reference to the question received from the DNCA, Councillor F Adams submitted in terms
of Section 35 of the Standing Rules and Order for the meetings of council, received by my office.

QUESTION
"I refer to the waste water treatment plant in Devon Valley in progress for nearly ten years. Thus
far Council didn't receive a comprehensive progress report on the expenditure of said project.
a)

What is the total cost for construction to the Municipality, since the beginning until now and
all expenses paid for consultancy?"

RESPONSE
CONTRACT

CONTRACT
STATUS

CONTRACT
PERIOD

Civil

Completed

Mechanical
and
Electrical

Phase 1
completed.
Contract in Defects
Liability Period for
Phase 2
Stage 6 - Close out

March 2015February 2020
March 2015April 2021

Engineering

CONTRACT
APPOINTMENT
VALUE
R 189,066,386.65
Phase 1 & 2
R 205,287,711.05
Phase 1 & 2

January 2014April 2021

CLLR SMIT
PORTFOLIO CHAIRPERSON: INFRASTRUCTURE SERVICES

CERTIFIED
AMOUNT AT
COMPLETION
R 188,922,510.38
Phase 1 & 2
R 198,166,515.44
Phase 1 & 2

R 37,967,538.77
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2020-11-25

QUESTION BY COUNCILLOR LK HORSBAND (MS): 5-YEAR CONTRACT OF THE
MUNICIPAL MANAGER (MS G METTLER)
A Notice of a Question, dated 2020-11-10, was received from Councillor
LK Horsband (Ms) regarding 5-year contract of the Municipal Manager (Ms G Mettler).
The said Question is attached as APPENDIX 1 and the appropriate response as
APPENDIX 2.
FOR CONSIDERATION

FOR FURTHER DETAILS CONTACT:
NAME
POSITION
DIRECTORATE
CONTACT NUMBERS
E-MAIL ADDRESS
REPORT DATE

Geraldine Mettler (Ms)
Municipal Manager
Office of the Municipal Manager
021 808-8025
Municipal.Manager@stellenbosch.gov.za
November 2020

Page 1087

APPENDIX 1

Page 1088

Page 1101

APPENDIX 2

Page 1102

TO

:

SPEAKER

FROM

:

MUNICIPAL MANAGER

DATE

:

10 NOVEMBER 2020

RE

REPLY TO QUESTIONS IN TERMS OF SECTION 35 OF THE
STANDING RULES AND ORDER FOR THE MEETINGS OF COUNCIL

Dear Speaker
With reference to the question received from the EFF, Councillor L Horsband submitted in terms
of Section 35 of the Standing Rules and Order for the meetings of council, received by my office.
QUESTION 1
“In which letter from the National Minister Des van Rooyen in 2017 did the minister approve the
salary of the Municipal Manager Ms G Mettler for the full term of 5-year contract?’’
RESPONSE
Feedback which relates to your question was clearly addressed at the 11th Council Meeting as
contained in Item 14.4: 2020-08-30 [In-Committee] of which you were part. Letter in question was
annexed hereto.
Kind regards,

Geraldine Mettler
Municipal Manager
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2020-11-25

QUESTION BY COUNCILLOR LK HORSBAND (MS): MINIMUM COMPETENCY
QUALIFICATIONS: MS G METTLER
A Notice of a Question, dated 2020-11-10, was received from Councillor
LK Horsband (Ms) regarding minimum competency qualifications: Ms G Mettler.
The said Question is attached as APPENDIX 1 and the appropriate response as
APPENDIX 2.
FOR CONSIDERATION

FOR FURTHER DETAILS CONTACT:
NAME
POSITION
DIRECTORATE
CONTACT NUMBERS
E-MAIL ADDRESS
REPORT DATE

Geraldine Mettler (Ms)
Municipal Manager
Office of the Municipal Manager
021 808-8025
Municipal.Manager@stellenbosch.gov.za
November 2020
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APPENDIX 1

Page 1105

Page 1106

APPENDIX 2

Page 1107

TO

:

SPEAKER

FROM

:

MUNICIPAL MANAGER

DATE

:

10 NOVEMBER 2020

RE

REPLY TO QUESTIONS IN TERMS OF SECTION 35 OF THE
STANDING RULES AND ORDER FOR THE MEETINGS OF COUNCIL

Dear Speaker
With reference to the question received from the EFF, Councillor L Horsband submitted in terms
of Section 35 of the Standing Rules and Order for the meetings of council, received by my office.
QUESTION 2
“Where is the letter from the then National Minister Des van Rooyen granting the exemption
application to appoint Ms G Mettler as the Municipal manager in 2016 without her having
obtained the prescribed minimum competency qualifications as prescribed at that time?’’
RESPONSE
The Municipal Manager has already obtained the prescribed minimum competency qualifications
by the time she commenced with her employment contract at the municipality, therefore no
exemption application was submitted.
Kind regards,

Geraldine Mettler
Municipal Manager
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39TH MEETING OF THE COUNCIL
OF STELLENBOSCH MUNICIPALITY

COUNCILLOR

DA

HENDRICKSE:

2020-11-25

PRIVATE

SECURITY

A Notice of a Question, dated 2020-11-10, was received from Councillor
DA Hendrickse regarding private security companies.
The said Question is attached as APPENDIX 1 and the appropriate response as
APPENDIX 2.
FOR CONSIDERATION

FOR FURTHER DETAILS CONTACT:
NAME
POSITION
DIRECTORATE
CONTACT NUMBERS
E-MAIL ADDRESS
REPORT DATE

Geraldine Mettler (Ms)
Municipal Manager
Office of the Municipal Manager
021 808-8025
Municipal.Manager@stellenbosch.gov.za
October 2020
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APPENDIX 1

Page 1110

Page 1111

APPENDIX 2

Page 1112

TO

:

SPEAKER

FROM

:

MUNICIPAL MANAGER

DATE

:

10 NOVEMBER 2020

RE

REPLY TO QUESTIONS IN TERMS OF SECTION 35 OF THE
STANDING RULES AND ORDER FOR THE MEETINGS OF COUNCIL

Dear Speaker
With reference to the question received from the DA Hendrickse submitted in terms of Section 35
of the Standing Rules and Order for the meetings of council, received by my office.
QUESTION 1
“Which is the list of security companies employed by the Stellenbosch Municipality to assist the
municipality and dealing with the public protest actions and in terms of which legislation and bylaws are private security companies employed by the Stellenbosch Municipality to provide these
security services to the Stellenbosch Municipality in dealing with the public protest actions and no
public monitoring and searching of the public.”
RESPONSE
The Municipality has not employed any security companies to assist in dealing with public protest
actions. In terms of the Stellenbosch Safety Initiative (SSI) and the approved Safety Plan of
Stellenbosch Municipality there is a Memorandum of Cooperation between the Security
Companies and the Municipality to assist in monitoring of crime hotspots and to report any
criminal behavior. These security companies also assist the Traffic and Law Enforcement
disciplines with Vehicle check points (Mini roadblocks) where they only render a security
presence “show of force”. No authority was granted by the Municipality to security companies to
search any person. Furthermore, they do not have any policing powers. A formal charge must be
laid with evidence at the South African Police against any security company that deviates from
the ambit of the law.
Kind regards,

Geraldine Mettler
Municipal Manager
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15.

CONSIDERATION OF URGENT MOTIONS

16.

URGENT MATTERS SUBMITTED BY THE MUNICIPAL MANAGER

17.
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2020-11-25

REPORTS SUBMITTED BY THE SPEAKER
NONE

18.

REPORTS SUBMITTED BY THE EXECUTIVE MAYOR
NONE

19.

MATTERS TO BE CONSIDERED IN‒COMMITTEE
(SEE IN-COMMITTEE DOCUMENTATION)

THE AGENDA HAS BEEN DISCUSSED WITH THE SPEAKER,
CLLR WC PETERSEN (MS), AND SHE AGREES WITH THE CONTENT.
AGENDA: 39TH COUNCIL OF STELLENBOSCH MUNICIPALITY: 2020-11-25/TS

